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East’n District. EASTERN DISTRICT, JULY TERM, 1823. 
June, 1823. 
wa aioe 

Des Boutets. 
dares _ DES BOULETS vs. GRAVIER. 


An appeal Appeat from the court of the parish and city 
bond which 


states that the of New-Orleans. - 
appeal has been P 

taken in a suit : a4 

is notdefective. Porter, J. delivered the opinion of the court. 


A *,¢ . . 
which 2. te The petitioner claimed the price ofa schooner, 


i trutees. which he averred he sold the defendant. The 


plete until 4 latter pleaded the general issue, and that he 
writing is mad 


_ and signed. "io reason to believe the schooner was not the 
property of the plaintiff. 


The counsel for the plaintiff moved the court 
that this answer should be amended, because 
it contained libellous*allegations against his 
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elient. The judge sustained the exception, but East’n District. 


on what grounds we do not know, and we no- 
tice the proceedi»g because we are unab!e to 
gather from the record what part of the an- 
swer was stricken out, or how it was amend- 
ed, oron what issue the parties went to trial. 
There was judgment against the errs 5 and 
he appealed. = 


An objection has been made to the appeal 
bond, because it is therein statedthat the appel- 
lant had filed his appeal in a@ suit, instead of 
saying he had appealed from a judgment. We 
dv not see that these expressions could have 
at all affected the right of the ‘appellee, to 
put che bond in suit, and inforce the 
payment of it, had the appellant failed in 
his appeal, and we are therefore of opinion 
that the objection is not well taken. 

The main, indeed the only question in the 
cause, is whether the vendee-of a moveable, 
where the contra‘t is to be seduced to writing, 
can retract, at any time betore the a‘( is signed, 
and that, although he should be iu. pusstasicn of 
‘the thing purchased. 


The authorities are express that if the par- 
ties agree that the contract is tu be reduced to 


July, 1823. 
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Des Bou.Lets 
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East’n District. writing, it is not complete until that writing is 


July, 1823, _ 


i 


made and signed. Febr. par. 1, chap. 7, sec. 


Des Bourers J, no. 19. Curia Phill. Com. Terres, hb. 1, 


GRAVIER. 


chup. 12, no. 42. 3 Martin, 43.  Partida, 5. 
5.6, and they make no distinction between 
the sale of moveables and immoveabies. 

_ Nor do we think that the fact of Gravier hav- 
ing ackaowledged hiumeseif tu be in possession of 
the schooner, by directing the person who. had 
her in charge, to take care of her for bim, can 
prevent the application of the principle 


to the case before us. We regard this 


fact of possession, as one of those cir- 
cumstances which, coupled with others, would 
haye made the sale complete, if there had been 
no agreement to put it in writing. But when 
that agreement exists, the necessity of com- 
plying with it, arises from the parties having 
added that condition, to the other things re- 
quired to make a legal contract. No case in- 
deed, could occur, where the operation of the 
privilege of law here invoked could be examin- 


‘ed, unless the contract was-complete, inde- , 


pendent of its being reduced to writing, and 


we cannot distinguish between possession and 
consent, and price, and the other circumstan- 
ces which would make the agreement binding. 
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Pothier, who states. the general rule to We Basen Distt 
such as it is found in the authorities already GH) 
referred to, adds, that it must appear to be the D™ Bovte* 

- intention of the partes to make the perféction Gnavien, 
of the agreement depend.on: the writing, fun, if 
it was merely contemplated to secure’ a more 


authentic mode of proof, thea neither party 
can pretend the contract was not complete. 
Pothier, traité des obligations, no. 11. Such also 
appears tu be the opinion of Gregorio’ Lopez, 
in his commentary on the law of the partida, 
already cited, 5, 5, 6. tis unnecessary for us 
to. say whether we are prepared to go the whole 
length with these commentators; for, taking the 
rule with the modifications they havé made, 
and testing this case. by it, we are brought to 
the same result, as. if we pursued the literal'ex- 
pression of the law. 

Every witness, who. is examined; declares 
that Gravier. stated certain: articles belonging 
to the schooner, to be wanting, and: assigned 
that, as the reason why. he would not comply 
with the contract. Moulon, and Savary, who 
were, present, when the parties visitedithte ves- 
selin the Bayou St. Jean, depose that the, de- 
fendant. asked the: plaintiff for the sails-and 
rigging, and. that upon the latter promising te 
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deliver them, the former observed, the bargain, 
was closed, and he would sign the act when he 


went to town. ‘The plaintiff not satisfied, told | 


Gravier the vessel was at his charge; the latter 
acquiesced, and observed, when they went to 


"town, they would terminate th: affair. No proof 


has been given that these sails have been furn- 


ished by the plaintiff. 

Now. we see nothing in this evidence, bat 
what we must meet with in nearly every case; 
namely, that the bargain was completed, by 
viewing the article, stipulating the price, and 


agreeing as to the delivery. It affords us no — 


means of ascertaining the intention of the par- 
ties;. fur these things must always precede the 
agreement, to put the contract in writing. Itis 
clear to us that the defendant did not conceive 
the agreement closed, and his expression that 
he would terminate it when he went to town, 
must have indicated to the plaintiff, he did not 
conceive it finished.then. Such too, is the pre- 
sumption, arising from the circumstance that 
every thing, embraced by the purchase of the 
schooner, was not delivered. It can hardly be 
supposed, that, without having viewed what he 


contracted for, the buyer should have intended 
to give his notes, and look afterwards to the 
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vendor’s responsibility, for those objects which Bute District 
were wanting. Such cases we know do occur; “Cw 
hut they are not in the usual course of trade, ?* oo 
and, we must suppose the intention ofthe par- @**=*- 
ties to be conformable to the ordinary transac- 


tions of men. 


It is ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, a- 
voided and reversed, and that there be judg- 
ment for the defendant, with costs, in both 
courts. 


Quemper for the plaintiff, Young for the de- 
fendant. 


—D 4 o— 


TOURO vs. CUSHING. 


AppEat from the court of the first district. The serviceon 
: the debtor of 2 


. , _ copy of the as- 

Martin, J. delivered the opinion of the signment, isnot 

. ss ‘ ° essentially re- 

court. The plaintiff and intervening party quisite, to vest 
; , , . the debt i 

claim the money in the hands of the garni- Can Pg 


shees, as the amount of a debt heretofore due Ue [0 the for- 
to the defendant: the plaintiff as attaching cred- 
itor; and the intervening party, as assignee of 
the defendant. he intervening party prevail- 
ed in the district court and the plaintiff ap- 


pealed 
Vout. 1 (N. S-) = 54 
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The assignmeit is not denied; bilt it'is eon- 
tended that thé debt was‘attached, before’ the 


assignee became legally possessed of it, ‘as fe- 
gards third persons. | 
‘The testimony shows that the assignée’s ‘a- 


gent (in New Orleans) gave notice of the as- — 


signment to the debtor, but did-not give him a 
copy of the assignment. 


The plaintiff’s counsel insists that the pro- 


iperty of the debt, notwithstanding this ‘notice, 


remained in the defendant, did not pass to. the ‘ 


assignee, and was consequently a proper object 


of attachment. He urges that the sérvice of a 


copy of the assignment is necessary to vest the 


debt in the assignee, as regards third persons. — 


Civil Code, 369, art, 122. 


The difficulty results from the variance of the . 


‘texts of the code. The French, invoked by the 
plaintiff, requires a significution’ du titre, i. e. 


‘the legal service of a copy of the assignment, 
while the English, resorted to by the assignee | 
is satisfied by a notice to the debtor of the 


transfer. 

‘Thesé texts preseat two distinct ideas to the 
“mind. Inthe case of Gray vs. 7 rafion & als: 42 
‘Martin, 702; we thought that a: compliance 


with either requisite, sufficed to vest the -as- 
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signor’s. right in the assignee, as to third per. East’n District. 
July, 1823. - 
sons. A contrary decisivn would render ourcode UA ‘ 
a decoy, rather th n a beacon. We see no rea-- fart 
son. tu, be dissatisfied with the former decision. Cusuine, 
It is,.therefore, ordered, adjudged and de- 
creed,/that the judgment of the district court 


be affirmed with costs, 


Morse for the plaintiff, Grima for the defen- 
dant 


34 o— 


- BLANQUE’S SYNDIC vs. BEALE’S EXS. 


Apprac from the court of the first district, : The law in 
orce in this 


Martin, J. delivered the opinion of the court. aan foe : 
The plainsifis sue ona promissory mote of Sibject or cee 
the defendants’ testator. The claim is. resist- ee 
ed on the ground, that, in March 1812, after ‘onal. 
the note became payable, Beale was imprison- 
ed, and obtained the benefit of the act.of 1808 ; 
-16, for the relief of actual debtors in, custody, 7. 
and, by a judgzment of the superior court of 
the late territory, was discharged from custody, 
and from all.and singular, the debts by him a 
theretofore contracted. The defendants had 
judgment, and the plaintiffs appealed. 

It is urged that the act of the territorial, lex 


gislature, invoked by the defendants and appel- 
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_East’n Distrite. lees, inasmuch as it attempts to discharge a par-" 
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ty from the puyment of his debts, is unconsti- 
tutional and void. 


This point appears to have been determined, 
by the supreme court of the United States, in~ a 


a case, carried thitherfrom the court of the U- 
nited States for the Louisiana district, pro- 
nouncing the unconstitutionality of the law, 
which was affirmed. 

But, independently of the territorial law, 
the debtor was entitled to his discharge, under 
the laws which prevailed here, before the ces- 
sion. | 

El efecto de esta cesion de bienes es, que el 


que la hace, despues de hecha, no es obligado a. 


responder ¢n juicio, a los acreedores,»a quien 


deba deudas—Curia. Hhill. p. 28 25, Nov 108 


By the third article of the treaty of cession, 
the enjoyment of the benefits of the constitu- 
tion of the United States, by the inhabitants; 
is’ posponed; hence the restrictions which it 
imposes do not take immediate effect, and the 
law of congress, which inhibited the territorial 
legislature from passing any law, contrary to 
the constitution of the United States, did work 
no repeal of those in force, at the time of its 
passage.* ~ = | 











OF THE STATE OFLOUISIANA 
The reporter of the supreme’ court of the W- Baste Dist. 
nited States, in bis note to the éaseof Owings eae 
vs. Speed,'5 Wheaton, 420, says, ‘that; the pro: open 
vision of the constitation of the United States’,,. oy gxs.: 

that, “no state’shall make any law. impairing” 

the obligation oi contracts,’’ ‘does not extend 

to'a state law, enacted before the 4th of March, 

1789, and operating upon rights “of ‘property, “ 
vested before that time: Hence it ‘is inferred , 

that it operates, in the case of a right vested af- 

terwards. The facts'6f the tase shew that the 

opinion is, according to them, to be so restrain- 
; ed; but theré is not any thing, in what fell 
from the court, that induces a belief that sail 3 
intended to make any distinction.’ 

An inhibition to pass new laws, permitting 
the issue of paper money, making any thing a 
tender but gold or silver. imples an intention to 
tolerate the circu'ation of a paper currency, al- 
ready. emitted ; and ihe existence of laws ma- 
king specific articles a tender. 

The state of North Carolina, at the adoption 
of the constitution of the United States, had 
hardly ‘any metallic medium in circulation. 
Aji the gold and silver had disappeared before 
two large emissions of paper money in 1783 
and‘1784. Yet this paper continued a tender 
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East District. after the constitution went into operation, and 


July, 1823. 
a 
BLanQue’s 
Synpic 
v8. 


Beaue’s Exs, 


A complete 
grant prevails 


if it\has ceased tobe so, it is by the com- 
plete redemption of it. Ou the establishment - 
of -banks, in that state, in 1805, a great struggle 
was made, to compel these institutions to pay. 
their notes in gold and silver; but it never en- 
tered the- mind of any body that they could 
not, as well.as private individuals, tender the 
paper currency to their creditors. 

If this position be correct, the discharge of a — 
debtor froma future liability for antecedent | 
debts, ,on the surrender of his last farthing, un- 
der a law.anterior to the act of congress, estab- 
lishing a territorial legislature, is not to be 
prevented, by an inhibition to pass a law au- 
thorising it, 

It is, therefore, ordered, and decreed that, 


the judgment of the court a qué be affirmed 
with costs. i 


Morel for the plaintiff, Duncan for the defen- 
dants. 
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FLEITAS & AL. vs. MAYOR AND ALDERMEN OF 
NEW ORLEANS. 


Porter J..delivered the opinion of the court. 


orevey reer of The petitioners claim title to a tract of land, 
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in the rear of the city of N. Orleans, ** contain- 





A31 - 


East’a District: 


. July, 1823. 


ing two acres-in front, on the space of sixty www 
feet reserved on the canal Carondelet,. by eigh- ni & Au. 


teen in depth,” by virtue of a grant to Carlos 
Guardiola, dated the 20th of May,"1800, and a 
deed of sale from said Guardiola to their. an- 
cestor. 


They aver that they liave had peaceable pos- 
Session of the property, until the “mayor, 
alderman, and inhabitants of the city of New 
Orleans, on a certain day, in the mdnth of A- 
pril last past, entered into and took possession 
ofa portion of the premises. pa 


And they pray that, the mayor and alder- 
men may be directed to abate, and pull down 
the enclosures they have erected, and Be en- 
joined from further disturbing the petitioners 


Mayor &.AL- 


DERMEN OF N.O 


in the enjoyment of this land. and they de- 


mand one thousand dollars damages, for the 
injury they have already sustained. = 
The corporation plead to this petition the 
general issye, and that the land claimed makes 
part of atract which they bona fide purcha- 
sed, for a valuable consideration, from Bartho- 
lomew Macarty. | 


They pray that Macarty may be cited to 
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defend the suit, and that they be dismissed with 
costs. ) 

Macarty was cited’ and: he appeared, and 
answered that he was the lawful owner «f the 
premises, claimed by the petitioners, in virtue 
of a grant made to John Baptiste Macarty, his 
deeeased father, by the baron Carondalet, on 
the: 22d of December, 1795, the title to which 
was lost through accident, in the hands of the 
said baron Carondelet; a:d that he has acqui- 
red a complete right to this property, by the 
prescription of ten, twenty and thirty years. 

On the pleadings, the first thing to be enqui- 
red into is the title of the plaiatiff, and its lo- 
cation. 

Both are clearly and satisfactorily made out. 
The petitioners shew that they are in all the 
right which Guardiola had; they exhibit a con- 
cession to him in form ; and they establish its 
location, by -a plat of survey, made by the 


_ Surveyor. general of the province of Louisiana, 


to which the title refers. Which location em- 
braces the premises now in dispute between 


the parties. | 
The title which the defendant sets up is of 


an anterior dete to that of the plaintiff, and if 
proved to be of equal diguity, must prevail in 
this contest. 
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‘The evidence, on which the defendants rely, East’n District. 


to establish the existence of their title, consists 
entirely ia the deposition of a certain Vicento 
Sebastian Vintado, formerly deputy surveyor- 
general of the province of Louisiana, now re- 
siding in the city of Havana, who has been 
most minutely interrogated, in respect to all 


- the circumstances, attending the issuing of the 


title, and its loss. ; 

The defendants seem to have been aware of 
the importance of establishing, that .a complete 
grant issued to Macarty, and, as the opinion 
which we have formed on this point decides 
the cause, we shall refer to so much of the tes- 
timuny, as will enable the view we have taken 
of it, to be clearly understood. 

In the third and fourth interrogatories, put 
by the defendants to the witness, he is asked, 
(among other things,) if he has any knowledge 
of a grant having issued to J. B. Macarty, for 
a certain quantity of land, situated, &c. To 
that question he answers, that it is to his cer- 
tain knowledge that J. B. Macarty obtained, 
from the Spanish government, a concession of 


land, (una concession de tierras) in the vicinity 


of New-Orleans, which he describes as being 


the premises now sued for, 
Vou. 1 (N. 8.) 55 
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East’n District. ° ? ‘ 
July, 1823. In the second interrogatory put, on the cross 


—~ ~=— examination, he is asked, whether the grant, of 
—— &4l Which he speaks, had the seal of the govern- 
rah aa x, ment to it, and he answers that the said decree 

was not sealed, (no estuba sellada dicho deereto) 
nor was it necessary to be so, as the seal was 
Ouly required to patents, dispatches, titles, or 
documents, which beginning by the name, 
style, title, dignity, and office of the governor, 
concluded by the counter signature of the se-* 
cretary, after the siguature and seal of the su- 
perior. 

To the foirth interrogatory, the witness 
states that he cannot (as, indeed, it could hard- 
ly be expected he would) at this distance of: 
time swear, what were the precise words of 
the grant; but in reply to the fifth question, 
whether it was a complete one, he declares, 
that, when he saw and had in his power the 
concession, he considvred it as the most legal and 
formal that could be made. Without remarking 
on the great caution with which the answer is 
given, it is plain from the subsequent part of 
the reply to this same interrogatory, that what 
the deponent means by concession, [concesion] | 

_is not what we understand by a complete 
gran}, and that the title, relied on by the defen- 
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dants, was not clothed with the formalities Fost Distriet. 
. Y; ‘ 
which made a complete one, under the former UY 
Fveiras & ar, 
vs. 


z ; 1 sal oo es —% Mayor, & AL- 
He is asked, what-were the formalities requi iat ee 


government of Louisiana. 


red and practised, at that time, in Louisiana, 
in granting lands, and he answers, with great 
accuracy, that, as it respects the lands purely 
royal [realengas] during the time that the go- 
vernor had the power of granting them, shey 
were given for settlement, and the formalities 
were very simple, without prejudice to their au- 
thenticity. ‘They were confined to decreeing 
the petition; (which generally exhibited, the 
previous attestation of the lands being vacant 
that were solicited) ordering that the surveyor- 
general, or an individual whom he might nom- 
inate, should establish the party soliciting, upon 
such an extent of land being vacant, and do- 
ing no injury to the surrounding occupants. 
With a similar precaution, concluding, by 
ordering the surveyor to make out the survey, - 
and remit it to government, in order to furnish 
the person, in whose favor it was made, with a 
corresponding title in form. ‘The survey be- 
ing finished, and a figurative plan being made 
out, and the process verbal, or certificate of 
there being no opposition being extended, the 
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East’n District. government enregistered the whole in a paper 


July, 1823. 
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book in the office, numbering the plan and do- 


cuments dispatched, the whole of which was co- 


pied in the register, and generally preserving the 
original decrees. Upon which, the title in 
form (el titulo en forma) was made out, and the 
seal was put to it. 

It is impossible to compare this part of the 
witness? testimony, with that, in which he 
speaks of the various circumstances which at- 
tended the issuing of the title to Macarty, and 
not feel that the concesion, as it is called, had 


not ripened into a complete grant; but if there © 
be a doubt, there can be none, when we refer to - 


the answer to the second interrogatory. He 
there tells us, in express terms, that no seal was 


annexed to the title given to the defendants’ 


grantor. We have it from himself, however, 
(what we know otherwise to be a fact) that 
complete grants, [titulos en forma] had the go- 
vernor’s seal to them ; and hence we conclude 
Macarty’s was not one of that description. 
Independent of the proof of the nature of the 
title of the defendants, which we consider con- 
clusive, it is evideat from the terms used by the 
witness when speaking of it, that he was allu- 
ding to an order of survey. He calls it conce- 
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sion, decreto; when he speaks of that which is- 


sues after a completion of the formalities requi+ - 


red by law, he uses the term, titulo en forma. 
We observe that the fifth cross: interrogato- 
ry, which asked the witness whether the grant 
was complete, was translated completu concesion, 
and that his answer was, he considered the 
concession [la concesion] as complete a 
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one as could he made. We do not doubt that 


it was as complete an order of survey as could 
have been made, and the witness, taking the 
questian as translated, might well have answer- 
ed as he did; for we have already seen that he 
attaches quite a different meaning to the word, 
from that which belongs to the term titulo en 
forma. 

Our examination of the testimony having 
thus b:ought us to the the conclusion, that, the 
title, under which the defendants hold, is not a 


_ complete grant, the plaintiffs’, which is one of 


that description, must prevail. 

This view of the question renders it unne- 
cessary to examine the object which the gover- 
nor had, in getting the title back into his 
hands, and what were the legal consequences 
of his neglecting or refusing to give it up. 


White vs. Well’s Exrs. 5 Martin, 652, 
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Several cre- 
. ditors, standing 
in the same pre- 
dicament, and 
seeking the 
same relief, 
may join in one 
application. 


GASES IN THE SUPREME COURT 


The plea of prescription does not appear to 
be sustained : the possession of the defendants, — 


is not found to have been different: from that 
of the plaintiffs. 

It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and it is 
further ordered, adjudged and decreed, that 
the plaintiffs do recvoer of the defendants, the 
land mentioned in the petition ; and it is fur- 
ther ordered, adjudged and decreed, that this 
case be remanded to ascertain the damages 
which the defendants are entitled to receive 
for their vendor cited in warranty ; and it is 
further ordered, that the appellees pay tbe 
costs of the appcal. 


Livingston for the plaintifis, Moreau for the 
defendants. 


— _.+o— 


S. J. PECQUET §& AL. vs. W. GOLIS. 


Apreat from the court of the parish and ci- 
ty of New Orleans. 


Martin J, delivered the opinion of the 
court. The petition states that the applicants 


are respectively creditors of Golis, who has 


a Ss 
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to. 


4 obtained a respite ; that they are informed and a «a 
i believe he has fraudulently and clandestinely cdpevdees 
a P. 

disposed of a great part of his goods, and is pre- “ "°°" &4% 

paring fraudulently to depart from the. state. Gous. 
Pe ~ . e 

They pray for his arrest, and attachment of his 
rt ne, who 
‘g property. On this affidavit, the parish judge has obtained a 

ite, 

ordered the arrest and attachment, which were mae B 
‘ executed. pie : 
e arrested and 

Golis introdueed witnesses to disprove the bs, a as 

vr When he is 
5 allegations in the petition—the judge ordered brought before 

a,valuation of the goods, but directed: him to a od ' 
° “remain under bail, with good and sufficient ae ote - 

>  nhot- 

" security, for the amount of the claims of the withstanding a 
. defect, in the 


plaintiffs, as detailed in the petition, not tO process on 
e leave the state or the jurisdiction of the court, ee 
until he has successively complied with the 
terms of the respite.””? He appealed. 
1. His counsel urges that creditors whose 
claims are not connected, have no right to cu- 
mulate their actions—11 Martin, 287. 
2. Ifthey sue him, in behalf of his other cre- 
i- ditors, they must set forth their authority—5 
Nouveau Denissart, 685, no. 9, Varbo Creance. . 
3. The petition must set forth the cause of 
| — action, and conclude with a prayer for relief, 
is | adapted to the circumstances of the case—2 
Martin’s Digest, 156. 


1€ 
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East'n District. 4. Except in the case of a voluntary surren-, 


July, 1823. 


we~vw der, the creditor must select between arrest 


7 Pecquer&st- aad attachment. The remedies cannot be 


Gouts. 


cumulated— Acts of 1817, 130, § 9. 

5. The allegations are insufiicient to war- 
rant either—1 Martin’s Digest, 474, 480, 482, 
512, Acts of 1817, p. 26. 


6 The judge’s order for the arrest, should | 


have stated the particular suit, in which surety 
was to be given—/d. 476,480,482. 

7. The writ of attachment should not be at 
variance with the evidence of the debt set forth 
in the petition—Jd. 514. 


I. II. This does not appear to be a regular 
suit, in which the defendant was to be called 
on to answer. It was an application et 
chambers, for surety, in the case of creditors 
whose debts were not payable. It might have 
been made by the creditors severally, and we 
do not see how several of them, standing in 
the same predicament. and secking the same 
relief, could not join in the application. 


Il]. The petition concludes with a prayer a- 
dapted to the case ; the arrest of the debtor aud 
the attachment of his goods. 


IV. Persons who obtain a resyite, fall into ' 
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the class of bankrupts, Falhdos, and when East’n District. 


they are suspected of meditating a removal, CA 
Pecauet &ax. 


siendo sospchoso d fuga, may be aiyrested and 
his goods seized, ha de ser preso y sequestrados 
sus biens—Cur. Phil Fallidos, 3-23. 


V. The allegations appear to us sufficient. 


. The fraudulent intention to depart is sufficient-. 


ly stated. The applicants swear they are in- 
formed of, and truly believe it. 


‘VI. VII. The debtor being once before the - 
judge, it was the duty of the latter to secure _ 
his pérson or his goods—or both; even if there 
had been any imperfection in the process, by 
which he was brought before him. 


As to the question of fact, the discretion of 
the judge does not appear to us to have been 
improperly exercised. In a case like the pre- 
sent, fraud is presumed, and no great injury 
was done in holding the debtor to the security 
he had given. 


When a debtor, who has obtained a respite, 
gives room to suspect him of an intention 
to depart, he cannot vail himself of the respite. 
He may be treated as a bankrupt—Cur. Phil. 
Esperas y quitas, no. 9. 

Von. 1) (N. 8.) 56 
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ae 5 renege It is therefore ordered, adjudged and de- 
y, 1823. ) , : 
~~ creed, that the judgment of the parish court be 


Pecquet Sau Srermed with costs. 


ts. 
Go.is. 


fendant. 


2 ¢ 


2D to 


BARLOW vs. DUPUY. 


Therecordof Appea from the court of the third district. 
a suit is legal e- 
vidence, altho’ . , - 
proceedings Martin J. delivered the opinion of the court. 
were not con: i oe 
tinued till a The plaintiff seeks damages, on account of in- 


: ee ws jury sustained, by the negligence of the defend- 
anv’s deputy, in the execution and return of a 
writ of sequestration. .The jury gave a verdict 
in his favor, without assessing any damages, 

‘and the court gave those claimed in the peti- 
tion. 

Our attention is drawn to a bilt of excep- 
tions to the opinion of the court, in admitting 
in evidence the proceedings in the suit of the 
plaintiff against. Pemberton, in which he ob- 
tained the writ of sequestration, mentioned in 
the petition. The admission of the record was 


opposed, on the ground that the suit was not_ 


proceeded on tojudgment. We are of opinion 
that the court acted correctly. The record 


Cuvilher for the plaintifis, Trabuc for the de- 
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was the proper evidence to prove rem ipsam, 
viz: that the writ of sequestration was obtained. 

But the judge certainly erred in giving 
judgment for damages, when not assessed by 
the jury, nor proven. 

‘The judgment is annulled, avoided and re- 
versed, and the cause remanded for a new 
trial. 

This renders it necessary to examine the 
bills of exceptions to the opini-n of the court, 
on the part of the plaintiff. 

The first isto the rejection of a witness to prove 
that he was the overseer of the party against 
whom he had obtained the writ of sequestra- 
tion. In this, we think, the court erred: 
The evidence was necessary to establish the 
damages claimed. 

Another bill of exceptions is to the refusal to 
admit in evidence, an order of the same per- 
son, authorising the plaintiff to sell a certain 
horse, which it was contended by the defen- 
dant, had accordingly been sold, and by the 
plaintiff. to be still the property of the defea- 
dant, in the writ of sequestration. As the 
writ commanded the sequestration of the crop 
only, we do not think the court erred. 

The other is to the rejection of a paper, a 


East’n District. 
July, 1823. 
NF Na 
Bartow 
vs. 
Duprey. 
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ge he copy of which does not come up with the re- 
wv~ cord, and nothing enables us to ascertain 
Baxtow- whether the court was correct, or erred in re- 
Durvx- —_jecting it. 

It is therefore ordered that the judge be di- 
rected to admit in evi:ience the record of the 
proceedings in the case of Barlow vs. Pember- 
ton, and that the plaintiff and appellee pay the 


costs of this appeal. 


Livingston for the plaintiff. 


—_S-o 


DURHAM vs. ODDIE. 


A power to AppeAL from the court of the first dis- 
sell does notin- : 
clude that of trict.. 


giving in pay- 
ment; 
Mattuews, J. delivered the opinion of the 
court. ‘This case differs so little from that of 
Thurett vs. Jenkins, heretofore decided, as re- 
pried in 9 Martin, 318; and the slight vari- 
ance between the two, being in favor of the 
present plaintiff, that unless we overturn the 
whole doctrine of the common law, or leges 
non scripte of England, as recognized in the 
former case, judgment must be rendered for |, 


the appellant. ‘The counsel for the appellee 
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seems to have been so well convinced that East’n District. 


his client must fail io his claim, provided the 
obstacles opposed to him, by the principles es- 
tablished in the former case, could not be re- 
moved, that he has directed his argu- 
ments, principally against the legal correctness 
of the decision therein given, on the ground 
that the court mistook the common law, as a- 
dopted in New York ; being that which ought 
to have governed in that case, as well as in the 
pre-rat. ; 

On examining the authorities cited, we find 
nothing in them tending to the establishment 
of rules, different from those laid down in the 
books relied on by the parties, in the case of 
Thurett vs. Jenkins; except an apparent con- 
tradiction or discrepancy, between the two ca- 
ses to which we are referred in the 4th and 12th 
vols. of Mass. Reports. 

It is very possible that this apparent repug- 
nance between those cases might be reconci- 
led; but we deem it to be no part of our duty 
to undertake the task. We do enough, if we 
avoid contradiction, and decide according to 
law, or what we honestly believe to be law, all 
cases regularly brought before us for adjudi- 
cation. 


July, 1823. 


i oad 
Dur#aAM 
ve. 
OppieE. 
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In relation to the extent and validity of-the 


wr~ plaintiff's title to the si:iip, which forms the object 


ofthe presentcontest between the'parties litigant, 
as it is exhibited by the evidence of the cause, 


we refer freely to the reasoning, in the case ci- 


ted from Martin’s Reports, which we still cen- 
sider sound, and unshaken by the arguments 
and authorities now adduced. If any doubt or 
difficulty could remain, after the uncontradict- 
ed assertion of judge Parsons, that no dif- 
ference existed in the United States be- 
tween, what they term in England, the 
grand bill of sale, and the ordinary bill by 
which ships are transferred from one person to 
another: the evidence in the present case goes 
far in removing such difficulty ; for Durham’s 
vendor delivered to him the evidence of title, 
by which he (the seller) held from Garnis, 
who (for any thing that appears to the contra- 
ry) was the original owner of the vessel. A- 
nother point of view, in which this case may 
be considered, renders the plaintiff’s claim 
much stronger than that of the claimant in the 
case above cited. The present defendant 
claims, under an act of sale, execured by an at- 


‘torney. in fact, for the original: proprictor. 


There is no proof of any person having been 
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id, and to supply this defect in the transfer East’a District. 
property, evidence is introduced to show | cial 
that Oddie was, at the time of the pretended Preemie 
sale, a creditor ot the owner for whom the at- — 9": 
torney acted. ‘ihe power of attorney shemws 
that smith, the ‘agent, was authorised to sell 
three fourths of the ship. ‘Butthe mannerin = - 
which he‘appears'to have disposed of the whole 
vesacl appears rather to be a dation en pat- 
ment, than a contract of sale. ‘This species of 
contract, although it strongly resembles a sale; 
is not precisely the same thing; and we are of 
opinion that, a simple power to sell, will not 
authorise an ageat to-give the thiug intended 
40 be sold, in payment of the debts of his con- 
stituent. ihe defendant, therefore, has shewn 
no legal title to the vessel in dispute. The 
plaintiff, we think, has; and, therefore, 

‘It is ordered, adjudged and decreed, that, 
the judgment of the district court be annulled, 
avoided and reversed, and that judgment be 
entered for the plaintiff, with costs, in both 
courts. 


Grymes for the plaintiff, Livingston for the 
defendant. 
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East’n District. ‘LAFON'S EX'S. vs. RIVIERE’S EX’X. 


Larons’s ex’s. APPEAL from the court of the first district. 


os. . 
Rivrenesex’s Martin, J delivered the opinion of the 


The costsofa court. ‘Whe defendant complains of the judg- 
#uit include all — . 
charges ment of the district court, taxing as a part of 
which the law 


the costs which she is to pay, the compensa- 
tion to the experts for valuing the work jier- 
formed by the plaiutiff’s testator. 


Her counsel urges that this compensation 


cannot be considered as a part of the ordinary 
costs of the suit; that it is occasioned by the 
act of the plaintiff’s testater; which induced this 
court to deny him any interest, except fiom 


the date of the judgment; the plaintiff should, © 


therefore, pay at least one half of the expenses, 
if not the whule. 

It does not appear to us that the district 
judge erred in dissallowiug the claim of the 
defendant and appellee. 

The costs of a suit, include all the charges 
which the law allows (even when not ascer- 
tained by law, but left to be assessed by the 
court) to defray the expenses necessary to ar- 
rive at a final decision of the suit. Experts 
are a kind of witnesses sent by the court, on 


the premises, to view the work, and report to the 








my fe 
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court, the manner in which it is executed, and East’n District: 


i luation. ‘This conipensa:i . July, 1823. 
its va . 8 conipensarion constitutes 


a part of the costs; in the same avanner as that /4Fon’s «x's. 





; ‘ a - : us. . 
1e of witnesses, whose attendance is required in Riviere’s ex’x 
a court. ‘The party, who requires his adversary 
of to administer legal proof of his demand, must 
- pay (if he fail) the costs attending the produc- 

‘- | tion of that proof. 
. * Ic is, therefore, ordered, adjudged and de- 
1) ; aby 
: creed, that, the judgment of the district court 
‘ be affirmed with costs. 
e 
§ Hennen for the plaintifts, Seghers for the de- 
fe ndant. 5 
—@73Io— 
? i . 
’ MARQUEZ vs. VISOSO. 
AppEaL from the court of the parish and ci- The partner, 
, who alleges los- 
ty of New Orleans. Ses, must prove 


them. 
Martin, J. delivered the opinion of the 


court. ‘The plaintiff charges he advanced to 
the defendant 500 dollars, to be improved 
in a manufacture of segars, and was to parti- 
cipate therein for one half the profits and los- 
ses ; that the defendant made great profits, but 
absolutely refuses to render any account’ or 
pay any part of the profits, and reimburse the 


capital. The defendant pleaded the general 
Von. 1 (N. 8.) 57 


a A ae 
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East’n District. j ; ~ 
aly, 18. > and that the partnership suffered losses 


—~\~ instead of making any profit. 

bese ar The case was sent to referees, who reported 

Visoso. their inability, on the accounts produced by 
the defendant, to pronounce on the merits. 
The court gave judgment for the plaintiff for 
1200 dollars, with interest from the institution 
of the suit; the defendant appealed. 

Tbe testimony is voluminous and contradic- 
tory, and although it appears the parish court 
made a very full allowance to the plaintiff for 
his part of the probable profits; yet, as the de- 
fendant might, it was his duty to, have placed 
the affairs of the concern before the court, ina 
clear point of view, as he had the whole man- - 
agement of the partnership concerns, and the 
plaintiff did not interfere therein, we think the 
judgment ought net to be disturbed. Profits 
are always presumed, and the partner who 
has conducted the affairs and alleges losses, 
must establish them—Cur. Hhil. Cumpaneros, 
no. 16. 


It is, therefore, ordered, adjudged and de- 
_creed, that, the judgment of the parish court 
be affirmed with costs. 


Derbigny for the plaintiff, Mazureau for the 
defendant. 
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oe _ East’n District. 
DELERY vs. BUNLE’S UNDER-TUTOR. July, 1823. 


weve 
Appatfromthec. yd district. Ducsar 
Bunte, &v. 
MarTINy J. delivered the vpinion of the A party to a 
court. ~The object of this suit is the rescission and Phe awe 
of the sale of certain slaves, made to the plain- *tioubyparole 
tiff by the miner's father, and the consequent 
cancelling of the note, given by the vendee for 
the price, on the ground of simulation. The 


under-tutor is sued, because the plaintiff is him- 


self the minor’s tutor. The plea was the ge- 
neral issue; the judgment was for the defen- 
dant; and the plaintiff appealed. 


The statement of facts shews strong evi- 
deuce of the simulation. 


The district court’s attention was first ar- 
rested on the question “can parol evidence be 
received to prove simulation ina sale?” —It 
declared that, from the decision of this court, it 
had no doubt in deciding the question in the 
affirmative, the doctrine being laid down in 
the case of Crozet’s heirs vs. Gaudet, 6 Mar- 
tin, 524, and the appellant’s counsel has refer- 
red us to that of Griffin’s Ezr. vs. Lopez, 5 
id. 145. 

It is clear that the question, as put by the 
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East’n District. 
Jul Y, 1823. 
yw 
DELERY 
Us. 
Bunte, Xe. 


CASES IN THE SUPREME COURT 


judge, could not have been answered in the 
negative. | 

The case of Crozet’s heirs vs. Gaudet differs 
widely from this. There the plaintiffs sought 
relief against a simdlated sale, made in f aud 
of their rights. ‘They were permitted to prove, 
the simulation by witnesses, a~ it could not be 
imputed to them that no counter-letter was 
taken. 

In the case of the executors of Griffin, a 
counter-letter had been taken, and on proof of 
its destruction, parol evidence of its contents 
was admitted. 


In the first case, parol evidence was given by 
persons, who were not parties to the sale alleged 
to be simulated. Here, in the one under con- 
sideration, the person who offered the parol 
proof was a party to the sale, and might have 
armed himself with a counter letter. 


In the second case, the parol proof was. re- 
strained to the contents of the counter letter. 
Here, it is introduced to prove facts, the exis- 
tence of which was never put to writing. 


We conclude that the district court erred, in 
receiving as legal evidence of the simulation 
of a written sale, parol evidence offered by the 
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vendee, in whose power it was to have armed Rise Dina 
himself with a counter-letter. 

This conclusion renders it unnecessary to Davyen 
examine the other questions in the case. The! Buin, &c. 
district court, however, came to the same re- 


sult to which our view of the case leads us. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment be affirmed with costs. 


Moreau § Mumouln for the plaintiff, Desb- 
lieux for the defendant. 


—3Io— 


SEGHERS vs. HIS CREDITORS. 


A syndic who 
becomes insol- 
vent, may be 


Porter, J. delivered the opinion of the removed anda- 
nother appoint-. 


court. Desbois, one.of the syndics of this es- ed in his stead. 
tate, having become insolvent since his ap- 


APPEAL from the court of the first district. 


pointment, some of the creditors applied to the 

disirict court tu call a meeting of the creditors 

to fill the vacancy, which it was alleged his 

failure had created. The syndics filed oppo- 

sition to this, and the court, .after argument, 

having rendered a decree that a meeting should | 
take place for this purpose. they appealed. 

We are of opinion the court did not err, and 
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- eg that the creditors of an insolvent have a right 
uly, 


wr~ to change syndics, who are but their mandata- 
SecHERS ries, in case they make a cession of their goods, 
His cREDIT’RS jyyq jure se entiende ser revocado, quando 
despues de dadoel manuatario se huce de dete- 

rior o peor condicion.—Curia Phil. lb. 2 


chap. 11, no. 43, Fallidos. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of che district court 


be affirmed with costs. 


Hoffman for the plaintiff, Seghers for the de- 
fendants. 


~@63to— 


BROCARD vs. CAMPS CURATOR. 


Apartytoa Appear from the court of the parish and: 


gale, cannot 


prove its simu- City of New Orleans. 
lation byparole. 


Martin, J. delivered the opinicn: of the 
court. This cause is before us on a bill of ex- 
ceptions to the opinion of the court of pro- 
bates, on the rejection of parol proof that the 
sale of a lot, made by the plaintiff for the de- 
ceased, was a simulated one, and that the latter 
promised to re-convey the lot. 

; The case has been submitted to us without 


argument. 
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We think the judge of probates did not err. eo District : 
z uly, . 
The plaintiff ought to have armed herself with Cv 


Brocarp 
a counter-letter.— Ante, ADI. = 


Camp’s cuRA- 
It is therefore ordered, adjudged and de- TOR. 
creed, that the judgment of the court of pro- 


bates be affirmed with costs. 


Maybin for the plaintiff, Hennen for the de- 
feadant. 
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West’nDistrict WESTERN DISTRICT, AUGUST TERM, 1823. 


Aug. 1823. 
Pry 74 
BaBinEAu y 
vs. - BABINEAU vs. CORMIER. 
CorMiIER. / 


‘If parol evi: APPEAL from the court of the seventh 


dence, in re- 4... 
gard oo im- district. 


moveable pro- 


perty, be ad- Porter, J. delivered the opinion of the 


mitted with- 

out objectionin coyrt, ‘The dispute between the parties in this 
the _ inferior ‘a 

court, it cannot action, has grown out of a purchase, made by 
be objected to A . c 

on the appeal. the defendant, from one of the co-heirs of the 
If there be er- 

ror on the part plaintiff, of a tract of land of three and a half 


of the vendor. 


in delivering arpents front, on the bayou Carancro, with | 


the ropert a rs r 
a A ena depth of forty-two, it being a part of a tract 
the part of the 
vendee, in ta- 


king possession * Part ; ne al 
ae eae cet mentioned, originally conceded to Ann Guil- 


not hold by pre- : . TT 
aati. beaux, mother to the plaiuuff. 


of ten arpents front, with the depth already. 








s.lUlUC eklrttlrrtl thlhlUCU rhllhUCS)”)h—C rt 
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‘The grant from the government is in the a- West’n District 


sual form, and issued upon a survey made by 
the commandant of Atakapas. Several years 
alter the date of this concession, eight of the 
neighboring inhabitanis, who had also titles for 
ten arpents front, adjoining it, called in one 
Gonsoulin, a surveyor, to survey their respec- 
tive tracts. By this operation it was aseer_ 
tained’ there was not a sufficient’ quantity to 
satisfy all the titles, and in consequence the se- 


veral grantees, agreed to lose proportionally. — 


In designating the limite of the title, under 
which the present parties claim, the first’ line 
was run ten arpents in a diagonal course, 
which made the quantity fall short by two 
thirds of an arpent, of what the grant would 
have embraced, hadthe line beenran at right 
angles from the point of departure. 


About one year after this arrangement, the 


defendant purchased three and a half arpents 
of land, front, part ‘ofthis concession, 
from one of the heirs of the grantee. In the 
conveyance the property is described as, une 
terre de trois arpents et demi de face avec quar- 
ante aeux de profondeur, sur chaque bord du 
bayou Carancro limite par en bas par la veuve 


Frederic le Blane, et paren haut par Joseph 
Vor. t (Ne 8.) 58 





Aug. 1823. 
yw 
BaBINEAU 
ve. * 
Conrm1eEn. 
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West’n District 
Aug. 1823, 
BABINEAU- 

vs. 
ConMIER. 
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Babineau—* A teact of Jand, of three ar- 
pents: and a half: in front, with fifty two.in 
depth, upomeach bank of the bayow Carancro, 
bounded below. by the widow. Je Blanc, and 
above by Joseph Babincau.” ‘The principal 
point in dispute, is how the land thus convey: 
ed should be located: the plaintiff insists the 
defendant ought to take ‘the front, in pursuance ° 
to. the, survey. made by Gonsvuiia, while, on 
the part of the defendant, it is contended, that 
he purchased three and a. half arpents of land 
ip ‘fvont, without reference to any particular — 
survey, and without mention, being made ia 
the act of sale, of any circumstance, which 
would qualify, or restrict his right, to demand 
the whole quantity mentioned in it. 
Itisunnecessary for usto examiue whether 
parol evidence can legally be received in any: 
cave, to shew: that by reason of a previous sur- . 
vey,or othercircumstance, a greaterorlessquan- 
tity of land than'that mentioned in the-decd of 


“conveyance wassolds ormore especially, wheth- 


er it can be received in a case:such asthe pre- 
sent, where the actual possession given, was in 
conformity. with the tite, and in opposition to 
the boundaries indicated on the plat of survey. 


The testimony, by which the expressions used 














OF THE STATE OF LOUISIANA. A59 


‘ 






West’h District | 
Aug. 1823. 





in the deed to the defendant -are limited, was 













n given in the court below, without any, excep- aw 

), tion to its introduction, and we feel bound to a 

d notice it. In the case of Clark’s ‘ex's. — vs. parses 

H Farvar—3 Mastin, 252, 253, the court held ” 

4 that the objection to illegal testimony was not 

e waved by a failure. to except to it on the trial. 

a1 We have had frequent occasion since, to con- 

a sider the principle which that decision recog- 

it nizes, and once to express an opinion respect- 

do ing it. We are satisfied it is unsound.” The 

no role is correctly given in the case of Aighland- 

a er vs. Fluke, 5 Martin, 442. Parties hiave cer- ; 
h tainly a right to acknowledge a parol contract” 

d for land ; and they have aright to consent, that . 






their stipulation in regard to it, nay be proved 
by oral evidence. Nor is ‘itseen how a regard 
to the interests of third parties require the re- 







jection of such proof. ‘They ‘certainly cannot 
be affected by it, for what is done in the'suit 
where such testimony is admitted, is to ‘them 







res inter alios acta. 





Proceeding, therefore, to examine the evi- 
dence, we find it proved by one witness, that 
the defendant went into possession undér an 
express stipulation, that he was to hold the 
land, in conformity with the suryey of Gonsou- 
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West’n District lin; and by another, that he had always ace 


Agu. 1823. 


wv~_ knowledged that survey until a few years 


BaBINEAU 
vs. 
ConMizr. 


back, Taking this testimony as true, and we_ 
have been unable to find any thing in the re- 
cord to authorise us to reject it, the defendant 
is bound by his agrecment. He must hold as 
he bought; and his intention at the time he 
made the purchase, must govern his rights 
under it. 

He contends, however, that admitting he 
purchased under this survey, he has acquired 4 
title to the premises by pres¢ription. The ev- 
idence on this head is, that the plaintiff put the 
defendant in the possession of the premises he 
now claims, and that he remained in actual 
possession of them for ten years. The witness 
who relates the manner this possession was 
given, states that the plaintiff sheweu, where 
he thought the line would ran, but they did not 
measure it, nor was any division made. That 
the witness himself stepped off the distance 
of three and a half arpents. ‘Taking the 
purchase to have becn made according to the 


survey already mentioned, it is evident the 
possession delivered was erroneous, for the spot 
indicated as the boundary, was nezrly that, 
where the front line would have terminated, 
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running it at right angles. The manner the West's District 


quantity was ascertained, readily accounts for 
the mistake, aud the witness declares that, the 


plaintiff did not positively shew the limit, as_ 


that which would divide his land from that of 
the defendant. : 

Under these circumstances of error on the 
part of the vendor in delivering property not 
sold, and error on the part of the vendee, in 
taking possession of that which he did not 
purchase, the question is, can the latter hold it 
by prescription. We think not. An import- 
ant and indispensable requisite is wanting to 
make out a title of the kind; the intention to 
possess. The vendee intended to enter into, 
and hold the property sold him. What he 
possessed over and heyond the quantity pur- 
chased, was in error. Pothier gives as an il- 
lustration of this doctrine, the very case now 
before us. If, says he, J’ai achete de vous 
une chose, et vous men livriez une autre que 
je prends par erreur pour celle quej’at achetée, 
et dont j’ui intention d’acquérir la possession; 
je wacquiers la possession ni de celle que j’ai 
recue par erreur, parce que ce n’est pas celle dont 
fui la volonte d’acquerir la possession, ni de 
celle que j'ai la volonte dacquerir, parce que 


Aug. 1823 
weo~ 
BaBiInEav , 
vs. 

CorMIER. 
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_Wegesionaget je ne Pai pas! rece: — Pothier trdite deta 


~“ 


“BABIES aay, annie REO. BALL N 9 A 


v3. 


+S Colston iggi anbrctony Onnéredsiadpudgel Raitides 


creed, thatthe jadement ‘of the en court’ 
be affirmed with costs. 


Fennessey, for. plainift Brownson for defen, 
dant. es ‘i ." 


’ 


oo 
FRERE & AL. vs. FRERE & AL. 


: tah 0 , 
nab mventory . AppEALMrom, the court of ci seventh digs 
sence of the un- tr iets; , 
der-tutor, iS in- 
- correctly made. ai “9 : . og : 

An estima- *’ Martin J. delivered the opinion of the court. 
tion of property ~»... py ee 4 — a 
in a marriage The plaintiffs séek to avoid the inventory and — 
contract, previ- = ge if ATT , ba te be io us 
ous to the pas- settlement made by the palist ‘judge of the és= + 
sage of the civil i es 25% Dneeoe2at 
code, operated tate of therimother, beeatise their tndey-tator — 


a was ‘not present at the inventory, and, be- — 
cause the property which she brought in mar- 
riage was not divided amohg them in kind, 
but was’ considered as having been vested ‘in 


‘ 


her iusband. 

On the first point’there is not any doubt that 
the law requires the presence’of the under-tu2 
tor at the inventory. In this part of the pro- 
céedings the inter est of the minors are diame 
trically opposed to that of the tutor. The tir 
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& = , 
‘i 
; 
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| 
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Aw = —ipossesvion; chop. 4,no°40—See, said Pdr. | 
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ventory is to charge, the dattery: and, to be evi- 


"dence of themature! and waluesof every anticle,. 
which’constitutes the entire part of the estate, “* am 
with which the is¢hargeable::: He; therefore, Frens ¢ AL 


has'an’! interest: ton diminish the ‘aumber: 


and valueof the dificrent-articlesifor.whigh hel “</ 


‘has to be accountable to the minors: they. 


have.an duterest that:mothing: be theréia oniit- 
ted, and that every article be.placed «herein at 
itsreal value.» But. the accessity: of, the pre- 
sence of thender-tutor, does mot resylt merely 
from thedidea: that may be -entertained, of the: 
interests of the tutogs and niinorsagchhe law: 
expressly demands his presence at the invepto- 


ry—Civil code, 68, tteBder ces ogi 


‘The marriage éinisoates | in; elie: case, itpaik 
place before the passage of the ciyil code, Its 
effect and, cogstruction, ..is.therefore. to, be 
sought.in-the Spanish law. i lila 

The .alienation ., of the;property. pauatee in, 
is presumed. to haxg been, intended,,.in. case of 
doubt, with the view of, vesting, the property.in 
the husband—6, Mdgatin, Sotas/ondien vs. .. Mil- 
hams & al. , . ' Ae ach etise 

iBut,, on examining the antiiaie it pd not 
appear to us that the tatention.of the parties is 


doubtful. ‘ 
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aw severally; their amount is added, and is stated 
Frere & an. 
vs 


Frere & At. 
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The different articles of property are valued q 


to be 12174 dollars, and this sum is stated to 
constitute the rights and claim of the future: 
wife. It is this sum, then, for which the hus- 
band,at the dissolution of the marriage, is to 
account. ; 

But it is urged that there is a proviso, by 


which, on the death of the wife, without issue A 


from the marriage, her heirs were to receive’ . 


the dotal property in kind, except such part of 
it as the husband might have sold, which was 


to be accoumed for at the price of the esti-_ 


mation. 
Hence it was condileed that, on her death 


with i issue from the marriage, the same conse- 


quence was to fullow.° ‘This cannot be, expres- 
sio unius est exclusio alterins tis clear, from 


‘the expressions of the will, that a sale of | 


part, nay ofthe whole of the dotal estate was 3 
contemplated, hence provision was made for. 
the case of its happening. 


We conclude that the inventory was incor- 
rectly done, in the absence of the under-tutur, 
but that there was no error in allowing the 
plaintiffs their portion of the dotal estate, ac- 
cording to its valuation, 
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It is urged that the presence of the uhder- Weg Dit t 
tutor, at the settlement, does not sufficiently ap- O~~> 
pear from the proceedings, which mention it, *™®*=©4™- 
and tbat it ought to appear from his signature, **** © 4"- 
‘As the proceedings must be set aside, on ac- 
count of his absence from the inventory, it is 


useless to examine this last objection. 4 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
anoulled, avoided and reversed, and the inven- 
tory and proceedings be avoided and set aside, 
and the judge of probate be directed to pro- 
ceed: according to law; the costs of both : 
courts to be borne by the defendants and ap- ” 
pellees. 


Simon for plaintiffs, Robin for defendant. 


\Nore.—Porter J. did ndt join in this opinion, having been 
consulted on the case, while at the bar. 


_.4+o— 
PARQUIN & AL. vs. FINCH. peer 
ArreaL from the court of the seventh a a 
district. . the —_ ° 


Matruews,* J. delivered the opinion of the g!2sis ‘ogoto  ” 
the survivor, in - 


court. This action was instituted by the case there are 





3 ' 3 children, is 
heirs of Mrs. Finch, against the defendant her not illegal. 
; . An exception 
be takent 
- *Porter, J. did not join in this opinion, having been of couniel the. opinion of 
in the cause. the judge, on a 


Vou. & (N. 8.) 59 
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: Westin strict last husbard, to recover the amount of her-es- 
Aug. 3. 


w~ ~=itate remaining in his possession, at, and after 
Panauix her death. Tiere is a marriage contract exe. 
-Fiscs, - eqted between Finch and his late wile, in 

which, amongst other things, it is stipulated 


questiou of iaw i . 
growing out of ANU agreed if they should have no chil- 


the merits, if gi- ; ; 
‘aie pagent dren, that, then, in such case, the survivor 


~ ferees,” Should have and hold in full property, the whele 
amount of acquests and gains, which might be- 
long to the community at the death of either 
party The defendant claims the benefit of this 
clause of the contract as survivor, without 
children having been produced by the mar- 
riage. ‘There were long and intricate accounts 
to be set:led between the parties, which were 
referred by the district court for liquidation: but 
previous to, or on the order ef reference, the 
judge expressed an cpinion that the above 
- Supulation in the marriage contract was illegal 
and void. In conformity with this opinion, 
the reterees adjusted andsettled the accounts of 
the parties, and made their return accordingly; 
on which final juagment was rendered, from 
which the defendant appealed. 
The case comes up without statement of - 
facts, special verdict, or any thing which 
shews (as required by law) that the whole evi- 
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Fes BF gence is before us, on which the cause was de- ar, ee. 
after cided: and on this ground the counsel for the oO ~ 
“a appellee moves to dismiss the appeal; which, — 
CU if nothing more appeared on the record, ought —— 
we perhaps, to be done. But we find a bill of exe - 

ri ceptions to the opinion of the judge a quo, 

ee. by which he declared null and void the stipu- 

hele lation in the marriage contract, above cited. 

| be- This, the plaintiff insists, is an exception to a 

ther final judgment, which the court has repeatedly 

‘this - decided, cannot be taken with ‘effect. Itis 

hout clear in the present case, that no final judg-- 

ne ment was rendered until the return of the re- 

unts ferees, whose business it was to examine the 

ven facts of the case, under instructions of the 

but judge, in relation to points of law. Any opin- 

the jon given on such points, before final jadgment 

ove B ~=swe think, a fair and legitimate subject for a 

egal bill of exceptions, that may be regularly taken 

lon, # > atany time, duri:g the trial of the cause. In 

‘sof BF - this case it is clearly shewn by the bill itself 


gly; that the exception was taken during the trial. 

‘om We are of opinion that tbe district court erred 
in declaring void that ,art of the marriage con- 

tof § tract which grants to the husband the whole of 
the community on the contingencies of having 
no children by the marriage and surviving his 
wife. 
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PasQuin 
vs. 
Fincn. 


Redhibitory 
defects in a 
slave may be 
pleaded after 
twelve months 
in defence of an 
action brought 
for the price. 

Any disease 
of which aslave 
is afflicted at 
the time of sale 
which has pro- 
gressed so far as 
to be incurable, 
may be pleaded 
as a redhibitory. 
vice. 

If ‘the’ slave 
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It is therefore, ordered, adjudged and de. 
creed, that, the judgment of the district 
court, be avuided, annulled and reversed ; and 
that the case be remanded for a new trial, with 
instructions to the judge a quo, to consider ag 
legal and valid that part of the marriage com 
tract, above referred to, containing the provi- | 
sion in favor of the appellant as surviving part. 
ner of the community. of acquests and gains; 
and that the appellees pay, costs. 


Brownson for plaintiff, Baker for defen- 
dant. 


THOMPSON vs. W. & N. MILBURN. 


“Appeat from the court of the seventh dis- 
trict. 


Porter, J. delivered the opinion of the 
The petitioners sue to obtain the price 
The defendants resist the demand 


court. 
of a slave. 
on an allegation that the negro was unsound, 
and afflicted with redhibitory diseases, incura- 
ble'in their nature, at the time they purchased 
him; of which diseases he died. 

The sale took place in the month of August, 
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of November, 1820. The plaintiff contends 
that the defendants cannot avail themselves of 
the defence set up, as twelve months have e- 


‘lapsed from the time of the purchase. 

‘The article of our code, which directs that aa the 
di 

the action of redhibition must be brought in ble, is cast on 


one year at farthest from the date of the sa 
cao only receive an application iv cases where 
the vendee is: plaintiff, and brings an actwn, 
It leaves untouched the right to offer the want 
of consideratiun as a defence against paying 
the price agreed on. The rule is, * Lo.que ti- 
ene tempo limutudo para demandarse injuacio, es 
perpetuo para exceptionarse.”—Febrero, p. 2, 
lib. 3, cap. 1, sec. 6, no. 250. 

This point disposed of, our attention is next 
carried to the merits of the controversy. The 
cause comes up on a statement of facts, but as 
we observe the judge « quo directed two ques- 
tions to be submitted to a jury, we shall notice 
the finding on these questions, after stating 
what facts are established by the evidence. 

Two gentlemen of the faculty, who were cal- 
led on a consultation on the negro, five weeks 
after the sale, and a short time previous to his 
death; state that they found him laboring under 








1819, and this action was commenced the first Wester Oitist 


Mineurn&an. 
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‘@ chronic dysentery of long standing ; a dise. 
ease, Which though itmay sometimes be cured’ 
by proper regimen, generally terminates. in: 
death. ‘Three other witnesses state that, the: 
negro was unwell immediately after the pur.— 
chase. One called by the plaintiff, declared ~ 
that, the negro had been afflicted with a diarr-. 

a, some time previous to the period when the. 
defendant purchased him; that the physician 
who attended him had reported him well, and . 
that he thad quite a healthy appearance when- 
sold. | | 

That section of the civil code which treats of ' 
the defects in the thing sold, and of redhibitory 
vices, is by no means the most clear and satis- 
factory Piha work, and since its enactment 
several embarrassing questioas, arising out of 
its provisions, have been presented for decision. 
It is now, however, the settled doctrine in this 
court, that, by the term, “disease incurable in 
its nature,’ must be understood any disease of 
which the slave is afflicted at the time of the — 
sale, that has progressed so far as to be incura- 
ble. Our only enquiry, then, is, do the facts, 
as proved in evidence, bring this case within. 
the rule ? 


The testimony already detailed, ‘appears to 
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us to show beyond doubt, that the negro was West’a District 


diseased on the day of the sale. The evidence 
of the physicians satisfies us that it was of that 
disease he died. Whether it had progr: ssed 
so far as to be rendered incurable is the main, 
and, indeed, the. only difficulty which the case 
presents. The fact is not placed beyond all 
doubt by the testimony, nor can human testi- 
mony ever establish beyond doubt, at what pe- 


¢ Aug. ¢ 823. 
aan 
THomPson 
vs. 
Mirpurn&ac. 


riod a disease is incurable, unless the persons _ 


who give it are acquainted with all the 
means of cure which human knowledge pos- 
sesses. We, however, have it in evidence here 
that the slave sunk under the disease, and it is 
such as is generally incurable. ‘This we think 
sufficient to throw the burthen of proof on the 
other side, aud the defendant aware that it did, 
has labored to shew that, the fact of the disease 


being curable, clearly resulted from the tes- 


timony.. ' 

But, in this he has completely failed. The 
evidence so far from establishing the curable- 
ness of the disease, is entirely silent in regard 
to it. Tosupply the place of proof, the defen- 
dant has resorted to conjectnure, and has con- 
tended, that we do not know, but that if a phy- 
sician had been called in earlier, the life of the 
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West'nDistrict slave might have been saved. We do not 
ww ~~ «sknow what effect an earlier application to me- ° 


dical aid might have had, and for that very 


MILBURNEAL- reason we cannot give the plaintiff the benefit 
of a fact which he has never proved. In the FF 


case of St. Rome vs. Poré, the same argument 
was resorted to, and was considered of no 
weight .The court there held, that it lay on the 
vendor to shew that; the disease of which the 
slave died, might, under a different course of 
treatment, have been cured—-10 Martin, 215. 
Every thing in this case rcbuts the presump- 
tion that the disease would have yielded to me- 
dicine, nor do we see that there was such ne- 
gligence on the part of the vendee as to de- 
prive him of what we conceive a just and con- 
scientious defence. As was said in the case 


| just cited, physicians are frequently not resort- 


ted to until family medicines fail. The right 
of purchasers to resist the paymem of an object 
which turns out to be of no value, should not 
be made to depend on their medical skill; on 
their knowledge that a disease on its first ‘ap- 
pearance is a dangerous one ; and that recourse 
must be instantly had to professioual men. 
That of which the slave died we know to be 

















not | 
ne- ‘ 


ery 


efit . 


ent 

no 
the 
the 

of 
15. 
Np: 
ne- 
ne- 
de- 


On- 
use 
ort- 








OF THE STATE OF LOUISIANA. 


one that is slow in its progress, and not apt in West'n District - 


Aug. 1823. 
its incipient stages to excite much alarm. - wane 
| ' T ON 
The jury have found that the negro was at “7,” 
Mitsurn&ar. 


the time of sale, afflicted with an acute dys- 
entery. We see nothing in the evidence to 
support the conclusion. Taking it to be cor- - 
rect, it would not affect the decision of the case. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 


— for the plaintiff, —— for oe defen- 
dants. 


~4+o— 


ROMAN'S HEIRS vs. SMITH & AL. 


Appeat from the court of the seventh dis- An extract 
° from the books 
trict. in which grants 
were recorded, 
cannot be given 
in evidence, un- 


Maartin,J. delivered the opinion of the court. 


m2 . : - 2 til the absence 
This case is before us on a bill of exceptions bo all ry 


pees 
to the opinion of the judge « quo, in rejecting an ry 


extract of a book, entitled Primeros aecretos de 
conceswones, left by the officers of Spain, at the 
change of government, as the evidence ofa _ 
grant from the king, under which they claim.. 





*Porter, J. took no part in this case, having been of counsel 
for the plaintiff. 


VoL. 1 (N. 8.) 60 
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West’n District . T Relat . 
Aug. 1823. The king’s lands were granted by the gover. 


“~~ nor or intendant, whose-as-ent to the applica 
Roman's MEIRS ion for laud was evidenced by an order, decre. 
Summ & 4-15, made on the margin, or at the foot of. the 

petition; or finally by a formal grant — The 
dereto had the signature, and the grant the 
signature and seal, of the officer granting ani 
the counter-signature of a secretary. 

The decrete or grant was always delivered 
to the applicant, as theevidence of his rigl 
‘he extract appears to be a record of th 
name of the grantee, the quantity of ia 
grauted and its situation, Whether this recon 


Was made irom a decreto or grant, and we ar 
ignorant of any other mode by which vace 
lands were granted, it is evidence,the ad missia 
of which, was not to be permitted to the gra 
tee or his heir, who had once received from ¢ 
government acecreto orgrant, (under the 

or hand and seal of the officer authorised 
grant,) entitled to more credit than the re 
or extract of it, made by a clerk. 

We, therefore, cannot say that the distri 
judge did err, in insisting, before he ada 
ted the extract in evidence, that the plainti 
should shew that the original was not in thé 


possession. 
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ut we are of opinion that, the judgment West’n District 
But p , the judgment oe 


ought to have been as in the case of a nonsuit. CK ~~ 


RoMANn’s HEIRS 
vs. 


It is, therefore, ordered, adjudged and de- gum & an 


creed, that the judginent of the district court 
be annulled, avoided and reversed, and that 
therre be judgment, as in the case ofa nonsuit. 


Brownson for the plaintiff, Lessussier for’ the 
defendant. : 


~ 


GUIDRY vs. GREEN. 


AppEAL from. the court of the fifth district, | The purcha- 
/ ‘ ser of a tract of 


j - © land of 1400 ar- 

Marruews,* J. delivered the opinion of the pents, cannot 

° — . refuse payment 

court. « In this case the plaintiff prayed an in- on the ground 
: . : : that the United 
junction, to stay proceedings on a judgment, sateshave only 


H - 2 j : H confirmed the 
which he says was illegally obtained against (ir to 640. 
him by the defendant, and which she was a 
bout to cause to be unjustly executed. The 


injunction was granted, and subsequently the 


‘ cause heard on its merits, wherein the court be- 


low gave judgment, from which the plaintiff - 
appealed. | 

 Abillof exceptions was taken to the opinion of 
the judge a quo, by which, in the course of the tri- 





*Porter, J. did not join in the opinion, haying an interest in the 
cause. 
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al, her ejected parol evidence against the return 


—~~ of the sheriff, on the citation in the former suit, 


GuiprRy 


vs. 
GRENE, 





wherein Mrs. Green was plaintiff: and, as the 
whole cause of dispute between the parties, is 
now before this court, on full evidence, it. is 
deemed unnecessary to decide on this bill of 
exceptions. 

From the facts and arguments of counsel in 
the case, it appears clear that the w hole ground 
of contention consists in the legality and jus- 
tice of compelling the plaintiff to pay the full a- 
mount of price for which a certain tract of land 
was adjudged to him, at the probate sale of the 
estate of Elisha Green, the husband of the ap- 
pellee ; as containing 1400 arpens, when, as it 
appears that, the United States have con- 
firmed the claim and title to said land, only to 
the extent of 640 acres. 

There is an apparent contradiction between 
cases, heretofore decided in this court, on ac- 
count of the troubles, or deficiency in title, which 
authorise purchasers to withhold payment of 
the price of real property. In the first of 
those decisions an opinion was entertained 
that, real danger of disturbance by eviction, in 
consequence of a better title being in some oth- 
er person than the seller, and shewn to the 
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court, or presenting an unsettled mortgage on West's District 
5 Aug. 1823., 


purchaser to withhold payment until security = GUP"¥ 


should be given against those dangers. The == 
doctrine to be drawn from these decisions has 


ion, expressed in the case of Fulton’s heirs vs. 
Griswold. Vide 3 Martin, 236-246, 5 Martin, ie 
625, & 7 Martin, 223. 


Whether these decisions be or be not abso- 
lutely contradictory and irreconcilable,’ and 
consequently, which ought to prevail as being 
best supported by law and equity, ‘nothing re- 
quires us to determine. ‘Whe appellant does not 
shew title to thetract of land, which he purcha- 
sed as above stated, in any other person than 
those for whom it was sold. The claim is for 
1400 arpens, and the confirmation of title to 
640 acres, is no proof of the want or defect. of 
title to the balance. There is ‘no questio mota, 
no suit brought for any part of the premises 


title which conflicts with that of Green’s suc- 
cesssion, or any species of incumbrance on the 
Jand. 


It is therefore ordered, adjudged and de- 
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West'n District creed, that the jadgment of the district court be 







_ Aug. 1823. : 
was affirmed with costs. 
GuiIprRy 
Geni. Simon for the plaintiff, Brownson for the 






defendant. 
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THIBODEAU vs. PATIN. 







The surety AppeaL from the court of the seventh 
who is bound in . 


solido cannot district. 
Claim the bene- 
fitof discussion. 







Porter, J delivered the opinion of the 






court. The defendant is sued on an obliga- 
tion in the following words: 







“Twenty days after date, we, or either of 





us, proinise to pay to the order of John Olivier 
Thibodeau, three hundred dollars, value re- 
ceived, the 15th Nov: 1820. 
Rzin Bowie, 
Marcel Patin, Surety.” 

The answer sets up, for defence to the ac- 
tion, a plea that the surety was not bound in 
sohdo, and that he cannot be sued until the 














property of Bowie, the principal debtor, is dis- ° 
cussed ; it concludes by indicating property by 
which that discussion can be carried into ef- 
fect , 

Judgment was given in the court below,. in 
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favor of the. plaintiff and the defendant ap- Wess District 


peaied. | : gf oa 

It appears to us no error was committed, 
and that the defendant is not entitled tothe 
benefit of the plea, on which he relies. “The 
surety is not obliged to pay unless the debtor 
fails to satisfy the debt, and the property of the 
principal must be discussed, unless the plea of 
discussion is renounced, or the surety be bound 
an solido with the debtor; in which case the ef- 
fects of his engagement, are to be regulated by. 
the same principles established in relation to 
debtors in solido.””>—Civil Code, 428, art. 7. 

Supposing it possible to escape from this po- 
sitive and explicit declaration of law, the defen- 
dant has not brought himself within the rule, 
which enables sureties bound:in the ordinary 
way, to refer their creditor to the principal 


. debtor for payment; he makes no tender of 


money to carry the discussion into effect—Ci- 
vi code, 430, art. 9; Buldwin vs. Gurdon & al. 
12 Martin, 382. 

It appears evident to the court, that the de- 


fendant, under preteace of correcting an error 


of the inferior tribunal, has sought to delay 
the execution of a judgment, the correctness 
of which cannot be doubted. 


Aug. 1823.. 


Wwvew 
THIBODEAU 
v8. 
PaTIn. 
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When the 
claimant does 
not shew his 
right to any de- 
termined spot, 
it cannot be en- 

forced. 
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It is, therefore, ordered, adjudged and de- 
creed, that that judgment be affirmed with 


-eosts, and ten per centum damages for the 


delay. 


Simon for the plaintiff, Fennessy for the de- 
fendant. | 


—@@[20+Oo— 


BERNARD vs. SHAW. 


ApreaL from the court of the’ seventh 
district. 


Martin,* J. delivered the opinion of the 
court. ‘Lhe plaintiff complains that the defen- 
dant prevented the sberiff from putting him in 


_ possession of a tract of land, which he recov- 





ered in this court, at September term; 18:20; 9 
Martin, 49. The defendant claim: d the posses- 
sion of the whole, and alleged a good title. 
There was judgment against him and he ap- 
pealed. 

The facts provent established the plaintift’s 
right of possession to the whole ; the defendant, | 
however, gives in evidence, his possession and 
cultivation of a fielu of fifteen arpens; but 





*Porter, J. did not join in the opinion, having been of counsel 
in the cause. 
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neither in the pleadings nor inthe evidence dg Weat'n District 
Us . 


we find the means of ascertaming the particu) CGn~ 


BERNARD 
v8. 


sed. He produced no title; he claimed the — S®4¥- 
whole and did not enable the plaintiff to come 
prepared to contest his claim upon any de- 
terminate part, and nothing in the evidenec 
enabled’ the distrit court to allow his 

claim to such determinate part. We conclude, 

the district judge did not err, in disregarding 

his pretensions ; and the case is not such. that 

justice requires we should remand. 


Jar spot on which this possession Was exerci- 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


_ Simon-tor the plaintiff, Brownson for the de- 
fendant. 


-—394+o-— 


BOISSIER’S SYNDICS vs. BELAIR & AL. 


Appeat from the court of the fifth district, A bona fide 
Creditor of an 


: fe insolvent, ma 
Matrtuews,”* J. delivered-the opinion of the when sued ey 
é - the di 
court. In this case, the syndics sue together pieaa Psp, 
: pensation, a 
debt due him 


*Porter, J. did not join in this opinion, having an interest inthe POC Uon. og es 


insolvent’s estate. But he must 


Vou. 1 (N. 8.) 61 
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West’n District yw} ‘ ae . = 
‘Aug. 1823. with the representatives of the wife of the in. 


—v~ = svlvent, to recover. a sum, claimed from 
—, “the defendants, as principal and surety on ace 
Bena &ar, Count of a purchase made by the former ofa 
tract of land, sold as belonging to the comma, 
pila i nity of acquests and gains of said Boissier and 
came creditor, his wife, for the price of 1060 dollars, payable 


Sedona in three equal annual instalments, and on the 
siaetiaal first three of which becoming due, this suit 
was instituted. 

In the answer, compensation is pleaded on 
the part of Belair, by attempting to set off a 
note of hand against the plaintiff’s claim, exe- 
cuted by Boissier to another person, and by 
him transferred by endorsement :o said defen- 
dant; and also, the benefit of a judgment 

~ which Bijeau expected to obtain on a note of 
said Buissier, which the latter had failed to 
pay in bank, the former being subrogated, on 
paying the same to the agents of said bank, 
and on which he had commenced suit; by as- 
signment tu the principal defendant in the pre- 
sent action. Judgment was rendered for the 
defendants, from which the plaintiffs appealed. 

In the course of the trial in the court below, 

when the instruments of writing were offered 


in evidence by the appellees, to support their 





OF THE STATE OF LOUISIANA. 


ensation; the plaintiffs’ attor- West’n District 
plea of comp ; plaintiffs fait 


ney objected to their admissiv1, unless they ow . 
t BorssirR’s syNe 


were supported by proof of the real time a 
which the transfer was’ made, in order-to esta- 


pics 


08. 
: Bevarr & Ata 
‘plish the fact of said alienation having taken 


place, previous to the failure of the insolvent. 
Being over ruled in their motion, requiring 
additional evidence, by the court, they took an 
exception to its opinion, which comes up with 
the record; and must be first considered. It 
is believed that a bona fide creditor of an insol- 
vent, when there are mutual debts existing be- 
tween the parties at the time, and previous to 
such insolvency, may plead his claim in com- 
pensation to any suit brought by the syndics of 
the insolvent. in the ordinary trading and 
commerce between men, when no suspicion is 
raised, by a failure of either of the parties, an 
endorsement made in blank, or to which a date 
is affixed will be considered as regularly done, 
and require no other proof to aid its validity. 
But in a concurso, the creditors are consider- 
ed as litigating with each other, and are bound 
to establish their claims against the insolvent 
by other and less suspicious testimony, than 
that which arises from his acknowledgments, 
or from instruments under private signatures, 





eo 
ei 
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Wests District which can be anti-dated with so much facility, 
Aug. ’ ; 
mw See Frbr. p. 2, b. 3, ch 3, no. 33. Imme. © 
‘B L 45 = +4 e * 7 ° ‘ 
cs. diately previous to failure, in tempo tnabil, 
ve and much more so after failure, no alieratiog 


Bevara & Ax. 
can be made in the situation of the creditors of 
an insolvent, so as to give any one or more of 
them an advantage over the rest; this might: 
be effected if his debtors were permitted to ac- 
quire claims against him, and plead them in 
compensation. 

Of this the defendant, in the present case, 
seems to have been well convinced, for the 
transfers bear date prior to the cession of goods 
by Boissier; but as they may have been anti- 
dated, and as in cases of failure fraud is pro- 
perly presumed; there can be-no doubt of the 
propriety of compelling the appellees to sup. 
port the claim of compensation, by proof of 
the actual time at which the debts, on which 
they rely, were transferred. 

There is a circumstance peculiar to this case, 
as appears by the evidence. One of the trans- 
ferrors, by his attorney in fact, W. L. Brent, 
offered to prove himself a creditor of the insol- 
vent to a larze amount, some time after the 
date of ihe transfer to his co defendant. It 
is possible that this latter claim may have been 
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on account of some other dealing between him 
and the insolvent. If it be for the same claim, 
it amounts to a proot of its ill: gality, admitting 
the alienation of itto have taken place at the 


West'n District 
Aug. 1823 
nw 
Botssiens’syN- 
DICs 
vs. 
Bevan & at. 


time purported by the date of the transfer. If 


it were a good and bona fide claim against the 
estate of Boissier.at the time it was offered, then 
the transfer must have been anti-dated. It is 
enough to raise suspicion in this case, indepen- 
dent of the general principles of law, which 
require the date to be fixed by proof, indepen- 
dent of the writing itself. We are clearly o 

opinion that the judge @ quo erred in refusing 
to require the proof, insisted on by the appel- 
lant. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed ; and it is 
further ordered and decreed, that the cause be 
remanded to the court below, with instruc- 
tions to the judge thereof, not to ad nit tue 
claims pleaded in compensation, anless they 
be proven to be bona fidé and to have beea 


transferred in proper time, by evidence other 


then that which appears in the transfer itself. 
Biker for the plaintiffs, Brownson for the de- 
fendauts. 
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LABARTHE vs. GERBEAU. 






















vs. 


GERBEAU. trict. 


bing witness to 
an instrument court. This action was commenced on a pro- 
must be produ- 


sence account- _ ks 
ed for. neral issue. On the trial the plaintiff offered, 


as a witness, to prove the execution of the obli- 
gation sued on, the parish judge of St. Ma- 


for which it was given. The defendant ob- 
jected to his testimony, on the ground, that 
there was a subscribing witness to the note, 
: who should be produced or his absence ac- 


offered, and the correctness of his decision ig 
brought before us, by a bill of exceptions. 

We think he erred. There is no rule better 
established than that, which requires, that the 
witness who subscribes an instrument of wri- 
ting, should be yesorted to, in the first instance 
to prove it; and that, other testimony cannot 
be heard until bis non production is accounted 
for.— Phillips on ev. 412. Many plausible rea- 
sons have been given to induce us to conclude 
that the testimony of the parish judge should 







 soliehaonedl ApreeaL from the court of the fifth dis... 


The subscri- Porter, J. delivered the opinion of the 


ced or his ab- missory note. ‘The defendant pleaded the ge. 


ry’s, who had certified on it the consideration 


counted for. The judge admitted the evidence’ 
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be considered as satisfactory, as that of the per- 
son who signed as a witness. ‘These reasons if 
adopted by us would destroy the rule entirely, 
or at least introduce so many exceptions to it 
that it would rarely have any effect. It is 
founded, however, on the soundest principles, 


and it must govern this case. ‘he subscribing 


witnesses must be presumed to have had a 
knowledge of the circumstances of the trans- 
action, not. possessed by other persons. He 
was selected hy the parties to be the witness of 
the contract sued on, and on every considera- 
tion, his evidence was the best of which the 
case was susceptible. 

The opirion we entertain on this point, ren- 
ders it unnecessary to express any on that made 
by the counsel for the appellant, as to the ille- 
gality ofserving notice on him to take testimo- 
ny, when his client was not absent from the 
state. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed; that the case 
be remanded for a new trial; and that the ap- 
pellee pay the costs of the appeal. 


West'n District 
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West’nDistrict Simon for the plaimifl, Fennessy tor the de- | 


Aug. 1823. 
wr~ i fendant. 
LABARTHE 
- —~—4o 
GERBEAU. 


FRUGE & AL. vs. LA CASE & AL. 


Although three Appear from the court of the fifth dis. 
witnesses only | 

could be had, at trict. 

the house in : 
which, and at 4 rae 

the instant Martin,* J. delivered the opinion of the 


when, the will 


was executed, court. The plaintiffs claim the estate of the - 


if a fourth 


might have late Perrine Malvaux,as her légal heirs, in the 


been obtained nosses-ion of the defendants. hese pleaded 


by going or : 

sending to ano- tee ex nV) 2 i 
thor beuse ma the general issue, expressly denying the heir. 
very distant, & oh} ’ th aintiffs * th; : ; 
- ascal ship of the plaintiffs; that Perrine Malvaux 
existed for the made a will by which she bequeathed all her 
immediate exe- 

— o = oe the defendants. Further, that they 
will, the requi- 

sites of the code are creditors of the estate to the amount of 
are not com- 


plied with, and 4000 dollars, for board, washing and lodg-— 


the will is not , 


duly executed. ings, &c during the ten years preceding her — 


death; for which they pray judgment, if the 
will be disallowed and the plaintifis declared 
heirs. 

There was judgment for the defendants and 


the plaintiffs appealed. a. 
The statement of facts shewed, that th 





*Porter, J. did not join in this opinion, having been of counsel 
for the defendants. 
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plaintiffs are heirs, as they stated. themselves ig ae 


to be, and the possession of the defendants of 
part of the estate. 


‘I'he defendants produced a paper, purport-. Laciar & ar. 


ing to be the will of the deceased, brought into 
court by the parish judge, who deposed, that it 
had bee partially, but not wholly, proved, and 
that the execution of it had not yet been,or- 
dered. 
Lavergne deposed that the will was made at 
L. Dupre’s in ie duntry, where three witnes- 
ses only could be procured; that, after the will 
was made, he folded up the paper un which he 
had written it and handed it to the testatrix, 
who went with him and the. other twa 
subscribing witnesses, to. Debaillon’s store, 
where they procured the signatures of four oth- 
er witnesses, onthe envelope. The will had 
been made and attested by three subscribing ~ 
witnesses at Dupre’s. Before signing, he read 
it audibly, and after the testatrix had well 
heard and understood it, she presented it to 
him, ana L. & J. Dupre, declaring it to be.her 
will. After seeing the testatrix sign, the three 
witnesses subscribed, and he, by her order de- 
livered it to her; and without turning aside for 


any thing, they went to Dehaillon’s, where she 
OL, lb (Ne S. ) 62 
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presented the will, enclosed in a sealed envels_ | 
ope, to the seven witnesses, whose signatures _ 
are on the envelope, and declared it to be her 
will, and he saw her and the seven witnesses 
subscribe, on the envelope. He and L Dupre 


lived at the house where the -will was made, 
id 


and the other witnesses about a league off. 

L. & J. Dupre, the two subscribing witness 
ses to the will, corroborate the testimony of i 
vergrie: 


The proof of the will in AMG | in ‘the dis. 


trict court,-by consent of the parties. The 
piaintiffs reserving all exceptions, except_as to 
the time and place, and the want of the onde 
of the parish judge that the will-be executed. 

It is true three witnesses suffice to a nuns 
pative will, under private signature, made it. 
the country, when a greater number cannot be 
procured. ~ Five is the legal number require | 
if possible, | 

In the present case, Lavergne swears that not 
more than three could be procured at Dupre’s, 
when the will was made; the two other wit. 
nesses assert it, and the district judge, it seer, 
has taken this for granted. 


Notwithstanding the inclination of every | 


member of this tri¥unal to respect the decision . 
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Ag) 


of inferior judges,in matters of fact, we are un- West’n District 


able to adopt the conclusion of the judge a quo. 
in this case. : 


Aug. 1823, 


NV 
Fauer & ap, 


; v8, 
The testimony shews that it would have been L4case& ar 


not only possible, but extremely easy and con-. 
venient, to have procured the five witnesses 
whom the law requires, ifthe parties had been 
apprised of the imperious necessity of preca- 
ring them. 

We believe, beeause three witnesses depose, 
that at the timd ill was signed, there were 
only the three witnesses, who subscribed it, in 
‘the house; butitis also sworn that there were 
four others residing within a league, aud that a 
fifth, [Debaillon] was to be had,by calling on 
him, and that he lived at uo inconvenient dis-. 
tance, since the testatrixy and the three subscri-, 





bing witnesses, found it cunyenient, immedi- 


ately, without turning aside to uny thing else, © 


to go there, in order tocomply.with certain for- 
malities, which, we presume, were thought ne- 
cessary to the completion of the will. 

It is clear from the testimony, that there 


were only three witnesses to be had at Du- 


pre’s when the will was made. 
But the law, being satisfied with that num- 
ber, only in case a greatef number cannot be 
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West'n District py : ) | 
ug. 1823. procured, required a resort to the means by © 


~~ = which “witnesses can be procured: 7. e. by 

pat yin = sending for the required number, when this ig 
Lacask & aL. nossible, or at least not very inconvenient. 

Four witnesses are sworn to reside within q_ 

league of Dupre’s ; the distance to Debail- 

lon’s, a fifth, is not stated ; but as the testatrix 

and the three subscribing witnesses went thith: 

er immediately after the will was signed, it re- 

quires much credulity to yield’assent to the pro-— 

position, that it was eithat ssible, or at. 

j?ast vastly inconvenient for the same persons 


to have gone there, before the will was made, 
It is clear that it was believed, if not certainly” 
known, that by so doing, Debaillon’s presence 
‘might have been obtained as a fourth witness; 
and so a greater number than three procured. 

But it is’ urged that the four additional wit- 
nesses, whose signatures are on the envelope, — 
may be reckoned as subscribers of the will. 

Itseems apparent, that the testatrix or her ad- 
visers, thought that Debaillon, being a justice 
of the peace, a mystic will might be made be- 
fore him and four witnesses, as if he had been 
a notary. 

Admitting that the witnesses, who subscribe — 
on the envelope of in intended mystic will, 
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without the intervention of a notary, are West's District 


to be considered as subscribers to the enclosed 
will, there would not be any necessity of 
the intervention of this officer in a mystic will ; 
for then the will would necessarily be support- 
ed, asa nuncupative will under private signa- 
ture. And when the will is ordered to be exe- 
cuted, itis of no kind of importance whether it 


be so as a mystic will, or otherwise. ‘The dis-, 


tinction, between the different Kinds of wills, is 
of no consequeficé? except in order to reguiate 
the probate. 

We are of opinion that the conclusion to 
which the witnesses have come, that no 
more.than three witnesses could be obtained 
at Dupre’s, where the will was made, cannot 


be binding on us, so as to authorise us to act 
on it, as establishing the impossibility, of ob- 
taining more than three witnesses, on which 
that number is made to suffice. 

We conclude that the plaintiffs have made 
out their case, and that the district judge ought 


to have decreed the delivery to them, of the 
part of the estate proven to be in the hands of 
the defendants. 
But the latter have re-convened the former 
and required that judgment might be given for 


Aug. 1823. 
ON | 
Fauee & a. 
vs. 
Lacasge & ay. 
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West’n District the sum which they claim, as creditor, of the ¥ 


Aug. 1823. 
Se aad 


FruGe & Au. 
ws. 


Lacase & AL. 


estate. 

The plaintiffs deny the right of the defend- 
ants to: the reconvention. 

As the conclusion to which the district 
judge came, on the plaintiffs’ claim, rendered 
his examining the right of the defendauts to re- 
convene the plaintiffs, and the legitimacy and 
amount of the demand, unnecessary; as in case 
ofa re-convention, one judgment ought fo put 
an end to the claims of bothpatties, and as the 
testimony, on this part of the case, does not ap- 
pear perfectly satisfactory to us, we deem it — 
best to remand the cause for a new trial, with- 
out expressing any opinion on the right of the 
defendants to re-convene the plaintiffs. : 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed, and the case 
be remanded for a new trial, and that the 
costs of this appeal be paid by the defendants 
and appellees. 


Brownson § Lessussier for the plaintiffs, Si- 
mon for the defendants. 
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LEWIS vs. BOISSIER'S SYNDICS. West'n District 
Aug. 1823. 
ArreaL from the court of the seventh ““v™~ 
district. : Boca ’eeese 
Martuews,* J. delivered the opinion of the ee 
court. This case comes upon an appeal from exist mortgages 
an order or decree of the court below, by potty sat d 
which the defendants, (here appellants,) were — ae 
required to sell for cash a certain part of the in- <%= 
solvent’s property, on which the appellee held 
a mortgage. Th® legality and correctness of 
this decree is objected to, not so much on ac- 
count of want of right and power in a mort- 
gage creditor to insist on the immediate sale 
of the mortgaged property, in case of the insol- 
vency of the mortgagor; as the manner of pro- 
ceeding in such sale. ‘They agree that it 
should be effected, in the mode prescribed by 
law under an execution. But we are of opin- 
ion that the disposal by sale of the estate ceded 
by an insolvent, under authority of his credi- 
tors, differs entirely from sales made by execu- 
tions, or orders of seizure; and-that in the for- 
mer, the right of a mortgage creditor, to 
 eause the mortgaged property to be sold, or so 


— 





a 


*Porter, J. did not join in this opinion, being one of the credi- 
tors of the insolvent. 
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— much thereof, as will be sufficient to make the 


w= = amount due to him, with interest and costs, 


Lewrs cannot be questioned, without embarrassment 





BousstEn’ss¥N- hy appraisement, and the necessity of selling 


said property for two thirds of its value, &c, 
We, therefore, conclude that the decree of the 
district court is correct. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 


* 


, Brownson for the plaintiff, Baker for the de- 
fendants. 
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tion staying the defendant from further pro- 
ceedings under an execution. “The facts on ‘he person ‘he 
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WESTERN DISTRICT, SEPTEMBER TERM, 1823. West’n District 


Sept. 1823. 
=o and 
; | LANDREAU 
LANDREAU vs. ROCHELLE & AL. ™ 
Rocwe.ve& an 


ApPEac from the court of the sixth district. -A debtor can- 
not avail him- 

‘ 7 self of a pay- 

Porter, J. delivered the opinion of the court. ment made bon. 


" eee trary to th 
This action has commenced by an injunc- hs of a 


creditor, on the 
pretence that 


» Was a- 


which we are called to prononnce a judgment, gent of him to 


whom the pay- 


are so numerous, and some of the transactions mentwas made. 
so obscure and equivocal, that we find it ne- 
cessary to state them at length. 


The defendants in this case are the agents of 


Martineaux & son, and the claim which they 
prosecuted by an application for an order of 


You. i (N. 8) 63 
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a seizure and sale, is due to those persons, | 
wm ~= «The plaintiff avers, thatche has paid them ag — 


several times,and in various ways. ‘The most 


Rocnenre® Ab resular way of conducting the enquiry, will be 





to see for what amount the plaintiff was indebt- 
ed to tie principals, Martineaux & Son. 
Betore stating the agreement, which the | 
parties entered into, and which forms the basis 
of all the subsequent transactions, it is proper 
to observe that the plaintiff arrived in this 
country from France, some time previous to_ 
the month of June, 1817, charged with,a pows 
er of attorney from his mother, to act for her, 
in relation to the estate of his brother, who 
had been a partner of the commercial firm'0f 
Martineaux & Landreau. In the month af. 
July, 1817, the plaintiff entered. into articles of 
partnership with Louis Martineaux ~ and 
Charles Martineaux, in which it was stipulg- 
ted that, inorder to simplify the accounts ex 
isting between them, and to prevent unneces. 
sary delays in the collection of the claims ef 
the late firm of Martineaux & Landreau, they 
had agreed—the former, as attorney infact of 
his mother, the recognized heir, as she is called 
in the instrument—the latter, in their own 
right, that all property was to be held for 
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‘fifty dollars; second, to,pay to the vendors the 
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common benefit, and <0 be in: partnership for — 
























two years. ee . 
Before the expiration of these two -years, to saad 
RoecneLie& ar. 


wit ; onthe 8th day of April, then next. follow- 
ing. the parties entered into another contract, 
which)it is.necessary to set forth particularly. 

. This;contract states that, Charles. Martin- 
eaux -for himself, and as attorney in fact, for 
his father, John Charles Louis Martineaux, 
had sold, (with some exceptions,) to the plain- 
tiff. all their interest in the property, belonging 
to the partnership, which they had entered into 
the preceding year. In consideration of 
which he, the plaintiff, promised to_ pay, first, 
all the debts due by the firm, amounting to 
the sum of eleven thousand six hundred and 


sum of twenty-one thousand dollars, that is to 
say, on tha 3ist of December, 1819, the sum 
of $5000; on the 31st of December, 1820, 
$12000; on the 31st December, 1821, $4000. 

The property, in France, belonging to 
the firm, was excepted frem the sale, and it 
was stipulated that after deducting expenses 
and charges, it was to be divided into three e- 
qual portions, and that Landreaa’s portion 
should be applied by Martineaux & son, to the 
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West’n Distriet payment of so much of the amount of the 
~~ notes, which the plaintiff had given in payment, 
as, of the property purchased by him. ; 


RocHELLESAL 


It was, also, further stipulated, that tle 
debts due to the firm, amounting to the sunvef | 


8350 dollars, should be excluded from the sale, 
and that they were to be collected at joint ex- 
pense, and distributed according to the share 
which the respective parties had in them, 
That should the debts due by the firm amount 
to whore than the estimate made by them, then 
the overplus should be paid, one third by eath 
of the parties to the act, dnd that if it turnéd 


out they were less, the plaintiff should pay two 


thirds of the deficit, to J. C. L. Martineaux 
and Charles Martineaux. This part of the a- 
greement was afterwards modified. so as to 
make the payment of this overplus, or the sup- 
ply of the deficit, come out of the debts die 
to the firm. 


This agreement comprehends, so far as we 
can gather, all the claim which Martineaux & 
son, had on the plaintiff, with the exception 
of a note for two thousand dollars, dated the 
2d of July, 1818, payable to Charles Martin- 
eaux, on which a separate suit has been 
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brought, and which by the consent of the par- pete 


ties, has been consolidated -with this. 
The plaintiff, in his petition, avers, that the 


act of mortgage, on which the defendants have Rocinrniebeat 


sued out an order of seizure, and sale wasgiven 
by him in error; that he thought, at that time, 
the sum expressed in the said deed was due 
the defendants, as agents of Martineaux & san, 
but that in fact, nothing was due. The peti- 
tioner proceeds to state the transactions which 
he had with Martineaux &son, and avers that he 
bas paid thciragents the present defendants, nine 
thousand dollars, through the hands of Josiah 
S. Johnston; that the proceeds of certain cot- 
ton and peltry, in France, of which his share 
was $10325, had been received by Martineaux 
& son; that he had also paid them $55N0, 
through the hands of Charles Martineaux ; and 
ancther sum of $500, to Rochelle &. Shiff, by 
acertain Mr. Booth. 

The defendants, in their answer, admit some 
ofthe allegations in the plaintiff’s petition, and 
deny others. They admit the receipt’ of 
$9000, per Johnston; deny the payment of 
$5500 to Charles Martineaux ; and-thar they 
have received $500 from Booth. They re- 


quire proof of the sum alleged to be paid in 
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Went: Distriet France ; and they. aver thatthe plaintiff;.onthe 
dissolution of the partnership. bound: hiunselfito — 
_ Tawpaeav pay the debts of the. firm; thatthe sum of 
RocmsnisSat $1618 19, was owing by the.partnership to 


the.defendants; that the sum paid by themyto 
M:Master; of $2722, was due by the plainiiff, 
in his individual capacity; and that the whole 
amount which they had a right to demand 


from him, was §27340 93, with interest from 
. After hearing the proof 
adduced in support of the allegations of the ré- 
spective parties, the district court gave judg. 
ment for the plaintiff, and perpetuated the ia 


the day of 





junction. The defendants appealed. 

The plaintift annexed to his petition, various 
interrogatories, some of which, with the ag 
swers made by the defendants, are material. 

In the fitth he asks, what was the amount 
due them by Martineaux & son, on the 8th of 
April, 1818, the date of the dissolution of the 
firm ? 

To which they answer, $1417 22; and 
that this sum, withnterest, afterwards amount 
ed to $1618 93. : 

By the seventh they are interrogated, “ Did 
not Charles Martineanx pay you the sumeof 
$5500, in the spring or summer of the year 
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1318, which‘sum was sent by petitioner, om ac-; West’n District 
count of the debt due at that time by Martin- 


eaux & son; and did not Booth pay: 
you g50ur” RocHe,Le&an 


To this they reply, that during the spring 
and summer of 1818, they hatseveral transac- 
tions’ in’ cotton, bills, &c with Martineaux & 
soi, but never received from them the exact 
stim of $5500, alluded to ia the petition ner 
did they receive, at that time, any moaey from 
Landreau, on account of Martineaux. They 
atknowledge the receipt of $500 from Booth, 
but do not know whether he paid it on.ac- 
count-oef the petitioner, or Martineaux & son. 
~ ‘Phe principal payments on which the defen- 
dants rely, are as follows: 

4. The one. third of the proceeds of cotton 
and peltry suld in France. 

2. The sum of $9000, paid by Josiah S. 
Johnston. 

Sie f5919, paid to Charles Martineaux. 

In support of the first, he produces the ori- 
ginal articles of agreement, io which Martin- 
eaux & son, acknowledge that the amount of 
sales, shall be equally divided. between them. 
andtheir account current, by which the part 
of the petitioner is shewn to be $9400. In op- 
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position to this credit to the extent claimed by J 
the plaintiff, the defendants shew that by the 
account current which is introduced by the 
former, it appears that Martineaux & Sop, 
have paid to his mother, and wile, iu France, a 


_ considerable portion of this money, and it hag 


been contended that this payment must be pre- 
sumed to have been by his consent and appro- 
bation; that the property, at all events, be- 
longed to his mother ; and, Jastly, that he has. 
approved of this application of his funds,. by 
introducing an account current, in which thig 
payment is stated to have been made. 

We see nothing in the evidence, which au; 
thorises us to presume the petitioner assented 
tothis payment. Admitting the property to 
belong to the mother, we do not think that 
Martinaux & son were authorised to make 
a voluntary payment to her, in opposition to the 
express stipulation they made in the contract, 
by which the plaintiff purchased their share ia 
the partnership. The words of the agreement 
are, ‘that the amount arising from the sale of 
the cotton and peltries shall be applied ‘by 
Jean Charles Louis Martineaux, and Charles 
Martineaux, to the payment of so much of the 
amount of the notes of Pierre Landreau.” 
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After this stipulation on their part, which is West’a District 
Sept, 1823, 


one of the conditions on which the petitioner JA 


made the purchase, they had no right to ap Lanpagav 


ply the funds in their hands to another pur- Rocne.re& ar, 


pose. The production of the account current, 

is an acknowledgement that such a payment - 
was made, as is stated, but not that it was le- 
gally made. 

Tbe amount paid by Johnston is not eerti- 
fied. 

The greatest difficulty, in the case, arises 
from an alleged payment made to Charles 
Martineaux, which is said to be evidenced by a 
document of which the following is a literal 
translation. 

«|, the undersigned state, that the amount 
of drafis and notes below, areto the discharge of 
-M. Landreau, for the account of Martineaux 
& sons with Rochelle & Shiff.” 

After giving a list of the notes, &c. he con- 

* cludes “ which $5919 60, I declare to be at 
the discharge of the account, which we have 
with Rochelle & Shiff, on the particular ac- 
count of M. Landreau, which account I have 
said to be $6600 ” 

This receipt is dated the 20:M April, 1818, 


and signed Charles Vartineaux & son. 
Vou. 1. (N. 8.) 64 
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The terms of this receipt have given rise to 
much argament. We think the idea e» pressed 


by them is, that the amount received is tu be 


applied to extinguish a debt which Martineaux 


& son,owed Rochelle & Shiff, on account of 
the petitioner. The petitioner says, it means 
that the firm of Martineaux & son owe $6600 
to Rochelle & Shiff, which is to be paid by 
Landreau. The defendants contend that it 
is a certificate, which states that certain bills 
and notes are at the credit of Landreau’s _pri- 
vate account with Kiochelle & Shiff Neither 
of these conclusions is supported by the lan- 
guage of the instrument, which states that the 
papers and noies, there n mentioned, are at the 
discharge of the account of the persons who 
si. it, with Rochelle & Shiff, on the particu. 
Jar account of M. Landreau. It is clearly 
the account of Martineaux & son that they 


are placed to the credit of, aud it is equally 


clear that they contemplate that account to 
have been contracted for Landreau. 

With this understanding uf the instrument, 
we proceed to examine what effect it should 
have in this case. The plaintiff contends that, 
as it appears only $1407 were due to Rochelle 
& Sniff by Martineaux & son, at the time the 


— 
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ledgement of a personal debt due by Lan- 
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latter and the petitioner dissolved partnership, West’n District 
Sept. 1823. 


all the surplus should be credited on the UA-~w 


P . . @ Lanpre 
notes he executed in their favor ; while on thé? ““*X2**4° 


RocHeLLe& AL 





















other side it is insisted that it is an acknow- 


dreau, which he has not disproved, and that if 
he has established it to be a partnership debt, 
it amounts to nothing more than an error in 
estimating the debts of the firm, and that con- 
sequently Martineaux & son are entitled to 
two thirds of the overplus. We have already 
said these obligations were given to pay a debt, 
which the parties seem to have considered 
Martineaux & son had contracted, to Ro- 
chelle & Shiff, on account of Landreau. The 
question then is, does the evidence sufficiently 
contradict the acknowledgement, on the part 
of the latter, that such a debt was due? We 
think it does. We have the answer of Ro. 
chelle & Shiff, that on the 6th of April, of that 
year, Martineaux & son, only owed them . a 
1417 dollars. Now, if they had an account, 
at that time, with RocheHe & Shiff and owed 
them 6600 dollars, it is impossible the answer 
of the defendants can be correct. Bint that can- 
not be disputed by them. It is, indeed, barely 
possible, that the debt was contracted between 


. 
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wr~ the interrogatories refers, and the 18th, on 
LANDREAU@ 


vs. 


RocuELLeSat improbability of thi-, owing to the distance of 
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+, 


West'n District the 8th of April, to which time the answer tg _ 


which the receipt was taken. But, besides the 


the parties, &c. the defendants in another part 
of their answer swear, that this sum of 1417 
dollars, with interest, was all that was due to 
them by Martineaux & son, on account 
of these- transactions, at their departure from 
France. Another circumstance strongly cor- 


roborates the idea that there was error or fraud - 


in this transaction: ‘The defendants, in their 
answer, enter into a history of the transac- 


tions which they have had with the principals . 


and the plaintiff, in relation to the matters in- 
volved in this controversy. ‘They are minute 
in their statements. they make no assertion 


' that any such sum was due them by Martin- 





eaux & son, at any period of time, as is men- 
tioned in the receipt. ‘Lhey pr duce a schedule 


made by the plaintiff himself, ou the 15th of . 


April, three days before passiug off these notes, 
in which not a word is said of his either owiug 


Rochelle & Shiff, or the persons for whom they” 


are agenfsysuch a sum as 6600 dollars, and as 
to his having a personal account with them 
for that amount, it is expressly contradicted 
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‘ ¢ 
tof ~ by the answers to the interrogatories pro- a arg 
nf pounded. — ne 
e The greatest difficulty in the administration —_—— 
of of justice, is ascertaining the truth in relation Rocmeteéar. 
rt to facts, and notwithstanding all the evidence, 
7 which has been offered, it does still appear ex- 
0 traordinary that such ah assignment should : 
nt have been made, when no such a debt existed. 
m It cannot be easily accuunted .fer, except by 
r- — supposing gross ignorance in one of the parties. 
d £- But it is still less easy to reconcile the evi- 
it dence in the cause, with the acknowledgment 
: which the receipt taken contains. Indeed, it 
Is . is impossible to do so. 
\- On the whole, we think, that a crecit must ie? 
be given (o the petitioner, forthe net proceeds 
n of one third of the cotton and peltries sold in 
I- France; forthe money paid by Johnsto.: for that 
- exoressed in the receipt by Martineaux ; and 
e for the 509 Jollars paid by Booth; auding them : 
of together, fully justifies the judgment of the dis- 1 aan 
y trict court, as it respects the appellant, and not 
g being complained of by the appellee, it can 
y have no amendment as it respects him. 
$ In considering the rights of the piitties, we 
i have viewed the defendants in their character 
I as agents alone, consequently, any claims they 








10 CASES IN THE SUPREME COURT | 
. | 


West'n District may have in their own-right, are untouched by | 


Sept. 1823. 
wr~ this judgment. <2 
LANDREAU 
Rocuerzz&ar, Lt is, therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed with costs, so far as it confirms the 
injanction; aud that it be annulled, avoided 
"and reversed, so far as it decrees the plain. 
tiff, Landreau, to pay to Rochelle & Shiff, 
$707 65, without prejuilice to the right of 
Martineaux & son, incase they should hereaf- 
ter shew that the payment made to the moth. 
er and wife of Landreau in France, as stated 
in the account current filed in the case, was 
made under the authority of said Landreau. 


Johnston, Debheux § Morris for the plaid 
tiff, Bullard § Johnston for the defendants. 


34+ o— 
CAMPBELL vs. HENDERSOW. 


if a party APPEAL from the court of the sixth district 


withhold proof 
in his power, / Me — 
hich he ena, Martin, J. delivered the opinion of the 


bound to pro- egurt. The facts of this case are the same as 
duce, the court 


may remand the those in that of Campbell vs. Miller. lately ar- 
case for a new ‘i 


trial. gued—Post, 514. ‘The defendant pleaded the 
genera] issue anda fair purchase. He had a ver- 


dict and judgment, and the plaintiffs appealed. 
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The statement of facts shews that Platin de- = Dintaiet 
posed, that in 1818, the plaiatiff was possessed Orn 
e. | of Maria, a slave, about fourteen years of age, “A™28**™ 
rt — and of her mother, Mary, and her brother Per- #8>£Rs0x. 
he ry. The witness was overseer of the plaintiff 
ad for a month, during which time the slaves were 
in- on the plantation. 
iff, Grafer deposed that he knew Maria on the 
of plaintiff’s plantation, in 1817. The plaintiff 
fe married in 1816, and got her with his wife. He 
‘h- knows the wife had a girl of that name before 
ted her marriage. He knows the mother Mary. 
vas and her brother Perry, who were in the plain- 


tif’s possession. He does not know whether 


the girl in the defendant’s possession, is the one 
™ possessed by the plaintiff He has uot seen 
her since 1817. 
Walker deposed that, in the state ot Missis- 
sippi, a written sale of slaves is not required 
it by law. Slaves are personal property and ac- 
quired to the husband by marriage. 
the Calvet deposes he has sold many slaves in 
as that state, and thinks the law requires a writ- 
ar ten sale. 
the Prescot deposed that, in the fall of 1822, he 
yer was the plaintiff’s overseer. On the 12th of 
March five slaves ranaway, 7. e. on the 12th 
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bree a or 13th in the morning :— Maria, a jet black 


Sept. 
on ne 


CAMPBELL. 
vs. 


HENDERSON. 


negro, about 17 years old, with a downcast _ 


countenance, was one of them. In Novem. 


ber, 1822, he went with the plaintiff to the de. 


fendant. The plaintiff claimed Maria and 
asked tosee her. ‘Tine defendant said he hada 
girl of that name, answering the plaintifi’s de 
scription, but declined Shewing her, being in- 


formed this woulginjure him. He said he had_ 
bought her from Collier. The witness knew 


Maria had a brother called Perry, and a mo. 


ther named Paisey, of this he is not very certain, 
The description given by the plaintiff was the 
same as that given by the witness in Ciumpbel 


vs. Miller. The witness in that case, made @ 
mistake as to the month in which the negro 
escaped. By reference to hisnotes he finds it 
was in March. 

Fleming deposed that Maria was in the 
plaintifi’s possession ever since bis marriage, 
She lefthim- in the year 1822. She is the 
girl described by Prescot. She was aboyt 16 
in 1822—he has not seen her since. Her mo- 
ther was named Pats: y,and ber brother’s Per- 
ry. The plaintiff asked the defendant wheth- 
er he had nota girl named Maria, very likely, 
somewhat downcast. He answered he had, 


Dp &, | — — wee 
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but could not shew her, being told that this West'n District 


: Sept. 1823. 
might injure him in the suit. She was sold er 
to the defendant by Collier. The witness does ee 

HENDERSON. 


not know or recollect any thing striking ia 
the appearance of the girl. He was frequent- 
ly at the plaintiff’s and often saw her. 

Bowles deposed that the defendant has a 
black girl, called Maria, about 18 or 19 years 


old. She has neither a downcast, nor a lively 


look. - 


Calvet, a witness for the defendant, deposed 
he had heard the plaintiff’s testimony. Ma- 
ria, in the defendant’s possession, is thick set, 


heavy made, has a bold look, very remarka- 


bly large breasts. He never knew the defen- 
dant to have but two slaves named Maria— 
one an old woman. He has known the girl 
in the fail, wiuter and spring, and saw her a 
week after the defendant got her, and noticed 
her large breasts. 

The defendant introduced an authentic 
bill of sale for Maria, from, George Collier, 
dated March 28, 1823, duly recorded. 

The record shews that the plaintiff made an 
unsuccessful motion for a new trial. 

We are of opinion, that the justice of the 


case appears to require, it should be sub- 
VoL. 1 (Ns 8.) 65 
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wa™ 

CAMPBELL 

j Use 
HENDERSON. 


if the case 
turns op the i- 
dentity of pro- 
perty in the de- 
fendant’s pos- 
session, which 
he refuses to let 
the witnesses 
see, and there 
be a verdict in 
his favor, the 
court will re- 
mand the cause 
for a new trial, 
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The defendant hadijt — 
in his power, by producing the-slave in. hig 
possession, to shew that she is not the plain. 
aiff’s. 
doing so ; but we think that his refusal, and the 
whole circumstances of the case, demand that 
there should be a new trial. 


mitted to another jury. 


‘He was under no. legal obligation of - 


It is, therefore, ordered, adjudged and de. 
creed, that the judgment of the district court be 
avnulled, avoided and reversed, and the case 
remanded for a new trial—the costs of the ap 
peal to be borne by the defendant and ap- 


pellee. 


Oakley and Thomas for the plaintiff, Mil- 
son for the defendant. * 


CAMPBELL vs. MILLER. 
AppEaL from the court of the sixth district, 


Martin, J. delivered the opinien of. the 
court. The plaintiff complains that the defen- 
dant has unjustly deprived him of two slaves, 
of whom he had been for a long time in quiet ‘ 
possession, as owner. He prays that the lat- 
ter may be decreed to deliver them .back and 
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pay damages, and.that, in the meanwhile, they bey Pinttict 
be sequestered. | . * aes dee 

MPBELL 


Tae defendant pleaded the general i issue and CAE 
that he might be quieted in his possession go eae 

In au amended aaswer he pleaded, that if 
the slaves ever were the plaiatiff’s property, <a phen. = 
they have ceased so to be, and were by him (ome ane 
or his agent sold, and he received payment Y!* 
therefor. 

There was a verdict and judgment for the 
plaintiff, and the-defendant appealed. 

The statetaent of facts shews that— 

Patton deposed, that in 1818, he was the 
plaintiff’s overseer for a month. He knows 





the slaves claimed, Paul and Brandon, whom 
the plaintiff brought to his plantation. Paul 
waseblack and chuncky, about 25 or 30 years 
of age. He does not recollect him as well as 
Brandon, who was 35 or 40 years old, his co- 
lor black, inclining to yellow ; he had a heavy 
beard, and complained ofrheumatism. -‘The 
witness went to Natchez and brought the 
slaveshence A few days after he went to live 
withthe plaintiff, and has not seen them since 
he left him. 

Ruton deposed, he was the plaintiff’s over- 
seer in 1822, Brandon is nearly jet black, 
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West’n District 40 or 45 years old, 5 feet 6 or 8 inches *higha. — 


Sept. 1823. 
yw 
CAMPBELL 


vs. 
MILLER. 
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Paul, jét black. 30 or 35 years old, nearly § 
feet high. ‘These negroes, with three others, 
disappeared on the 11th or 12th in the even 
ing. Me left.the plaintiff a few days . after, 
and has not seen the negroes since. Last fal} 
he went with the plaintiff to the defendant's, 
The latter said he had two neggoes answering 
the above description, but refused to let the 
plaistiff see them, as he was told it would in. 
jure him, He added he would hold them @ 
long as he could, as a Mr. M‘Donald kad beha. 
ved improperly ; but if the plaintiff had come 
himself, he would have acted differently. The 
negroes were able bodied; the :wo worth 28 
dollars a month, exclusive of clothing, in the 
state of Mississippi. * 
Flannin deposed, that about three ‘years 
ago, he saw these negroes in the possession of 
the plaintiff. He saw them very often since, 
[but they absented themselves in the spring of — 
1822] in the plaintiff’s possession. Collier 
was the plaintifi’s overseer in the fall and win- — 
ter of 1821 and 1822, and was discharged at 
the end of the winter. The plaintiff has a 
farm and about 80 negroes, on Pine Ridge, in 
the state of Mississippi. 
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Manfro deposed, he sould: not describe the Westn District 


slaves, but they are those purehased by 
the defendant from Collier, called Paul 
and Brandon. He did not particularly 
attend to the description given by the” prece- 
ding witnesses, but he could not: recognize 
them under it, except ‘that they are ‘black. 


. Paul is from 40 to 45, and Brandonsabout 30 


years old. *~ 


M‘Daniel deposed, that he had seen Collier | 


in Alabama, two or three years before. He 
was worth about 20 000 dollars, aud bore a 
good character. He kuows that some of the 
negroes sold by Collier, came to him from his 
father. Negroes would have been worth 
about 260 dollars per year. 

Henderson deposed, that Brandon was not 
exactly right black ; 5 feet 5 or 6 inches high, 
appeared to be above 30. He did not take 


particular notice of Paul, who seemed advan- - 


ced in years, apparently drooping and moving 
slowly. Negroes would be worth 180 dollars, 
exclusive of expenses. They were purchiased 
in good faith. The witness gave a @raft ‘for 
250 dollars, as part of the purchase money. 
The defendant gave in evidence, his note for 
950doMars to Collier, endorsed to M‘Daniel. 


Sept. 1823. 


Ow 
CAMPBELL 
vs. 


| Mituer. 
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West's District Jt appears that the plaintiff moved for-a new 1 : 


On 
CAMPBELL 
vs. 
MILLER. 


trial, on the ground that— 

1. The verdict is against law and evidence, ; 
in being for the defendant, who exhibited” ng 
title. " ; | 4 

2. The plaiatiff was taken by surprise, by 
the productior of the note to Collier, as if it had 
been offered earlicr, he could have rebut 
ted the suspicion of collusion arising from it 

3. One of the witnesses stated, incorrectly, 
that the slaves ranaway in April, instead §. 
of March, 1823. | 

4, Complete justice was not done, nor can 
it be, without the production of the slaves in 
court, to establish the identity. 

5. One of the jurors, Scott, after they had- 
retired, communicated certain facts to the 
others. - ‘ 

There is nothing in the first ground 
taken. The plaiatiff could not expect a 
verdict, even when the defendant proda- 
ced no title, if he did not himself establisha 
good one, or his right of possession, and idénti- 
fy the slaves. We think that the affidayit ofa 
juror is not admissible, to impeach the verdict 
on account of misconduct—4 Binney, 150 

‘The defendant stood under no legabobliga- 
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tion to«produce the slaves to the plaintiff. aenege t 
The latter did not make any application to the. 2 


judge to have them brought into court. Yet, — 


asthe defendant might, by producing them, ™™28 
have-put the question beyond doubt, and the 

other grounds have some weight, we think the 

new trial ought to have been granted. 


It is, therefore, ordered, adjudged and de+ 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
case remanded for a new trial—the costs of the 
appeal to be borne by the defendant and 
appellee. 


Ockley-and Thomas for the plaintiff, Bald-. 
win for the defendant. 


—wDtIo— 


BALDWIN vs. MARTIN & AL. 


Arpeat from the court of the sixth distriet. _ If the appel- 
lant obtain the 


. ee judge’s order 

Matruews, J. delivered the opinion of the for an appeal 

: ami ; before the expi- 

court. In this case the plaintiff claimed, as ration of two 
F 5 3 years, the cita- 
creditor of one of the co-heirs of the succession tion may be 
of Gabriel Martin deceased, a partition of said —_ - 


° ° . i f pe- 
succession, to enable him to levy an exeoution jnon oe. BS 


on the portion of his debtor, against whom he poe de 


hada judgment. Having obtained a decree fndantis bad. 
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for partition, the judgment remained long 


without any appeal, which was finally taken; J 
returnable to the present term of this court, by 


two of the defendants only. 


The appellee moves to have the appeal ii 


missed, on two grounds—1Ist, Because the ser. 
vice of the citation Was made since the ex: 


_ Piration of two years from the date of the 





judgment of the court below. Although the 


appeal was prayed for and obtained within that 


period——2nd, That the citation is defective, bee 


cause the caption, states it to"be ina case of 
the appellee vs Mary Martin & al. whilst the 
petition of appeal is in the name of J &G 
Martin. 

As to the first of these abjections to the legak 


ity of the appeal, we are of opinion that it, was” 


not barred by the failure to serve the citation 
within the two years to which suitors right to 
appeal is limited. The requisition of the law 


is complied with, as within that time the up- 


pellant may obtain the judge’s order granting 
an appeal. 

The objection to the citation, on account of 
uncertainty, is not supported. The recort 


shews clearly, that the present appellants were | 


considered-as-parties to the suit of Mary. Mar — 
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ced affecting their interest, this gives them a 
right to appeal—Zd certum est quod certum red- 
di potest. : 

The case is brought up without statement of 
facts, &c. But errors are assigned as apparent 
on the face of the record ; amongst which is 
the want of serving citations on the appellants. 
The return of the sheriff states, that he left ci- 
tations for them with their mother at their 


‘last pluce of residence. In judicial proceed- 


ings, where personal serving of process does not 
actually take place, to bring a defendant into 
court, its want cannot be supplied, unless by 
pursuing strictly the provisions of law, which 
substitute any other gpecies ef service. Wher 
a defendant cannot be found, the law authori- 
ses service by leaving copies of writs at his usu- 
al’place of abode, which must be left with 
some free white member of the family, above 
the age of 14 years. Now, it appears to us 
that there is a total difference in the ideas con- 
veyed by the expression “last place of abode 
or resitence,”? from those implied by the ex- 
Pression “usual.” According to the first ex- 
pression, the perege alluded to would be con- 
as being ho longer a resident in the 
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property was 
sold to se- 
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same ‘place; whilst tHe second implies. only: a 


temporary absence. — 
In the present case the record does not shew 


a personal service on the appellants, and this — 
deficiency is not legally supplied by the man. 
ner in which it appears sérvice was made of 
the original citation. Wetherefore conclude, _ 
that they were not parties to this suit, and coms ” 


sequently, the judgment herein rendered is, ag 


to them, null and void. Being of opinion that H 
the appellants must prevail on this error assign- a 


# 


ed, we deem it unnecessary to examine any of © ¥ 
the rest. 


It is, therefore, ordered, adjudged end de 


creed, that the judgment of the district court, 
so far as it relates tu the Present appellants, be 


hy! 


annulled, avoided and reversed ; and that the 


Seppe pay the costs of this appeal. y 


Baldwin for the plaineiif Thomas, Scott & 
Johnston for the defendants. 


[Io 
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SMOOT & AL. vs. RUSSELL. 


* 


Aresat from,the court of the sixth distride 


Porter J. delivered the opinion of the 
court. *Tfie petitionérs sue on run 
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‘of writing, exécuted in, the state. of Alabama, Wace District 
by which it is declared that, in consequence of AN 
a ‘the plaintiff’s having joined in a note, which eee 
1} the defendant had made with one S.duove, in P°Ss***- 


H favor of a certain Johnston, the defendant cov- os 
s cure the ven- 






















"7 enanted “that for the better security. of the oe 
, plaintifis,” and to indemnify them against all ieee 
 - loss, or against the payment of said note, he A clerx can- 
: had sold and vonveyed certain shares,.on the “a mule of 


¥ ‘ , °° ° a er in his 
«3 condition, however, that if he saved them from jossession; he 


all damages and fully indemnified them: from trot or ic 


‘ F : om sy - When a re- 
‘} __ the consequences which might arise from their NP spade 


: » join j ick sli j ted which con- 
‘}.* joining in the said note, then the ol ligation tains within "i 
was to be null and void, otherwise to remain evidence that is 
‘ ™ : legal, and that 
ae in full force and effect. which is not so, 

cE it will be presu- 
e The law of Alabama has not been proved, med to be ad- 
b 





mitted to esta- 
and conformably to the uniform decisions of blish the tor- 


this court, we must decide this case by the pro- 
visions of our own. The first question raised 

for our decision is, whether this is a mortgage 

orasale. The plaintiffvas brought his action . 
in such a manneg as to claim the*benefit of it, 

viewed in either light, but as the right of the . 
parties are in no respect affected by the pro- 
per character to be affixed to the instrument, 
» 1: we find it unnecessary to go into the enquiry. 
A mortgage is defined by our Civil Code to 
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produce is precisely the same, as will be requi- 
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whole of his property or only some part of it, ‘ 
in favor of another, for security of an engage. — 
ment, bit without divesting himself of the pos. 
session thereof—Code, 452, art. 1. This con- 
tract expressly states that, the property which 
is declared to be sold, is conveyed for the 
security of an engagement, and the vendor 


oes not divest himself of possession. It would 


seem, then, to come almost within the letter of 
the definition, and there would be little diffi. 
culty, on our part, in saying that it came com. 
pletely within it, were it not for a subsequent * 
provision of the same authority, article 6, 
which declares that “there is no conventional _ 
mortgage except that which is expressly stipy. 
lated in the act or writing made between the 
parties; it is never understood and zs not inf 
red from the nature of the act.” 

Leaving, theréfore, the question to be deti- 
ded in acase, where it is necessary for a cor 
rect understanding of the rights of parties, we 
shall proceed to examine it as a sale, and if it 
should be found, that, considered in that point 
of view, the evidence which the plaintiff must 





red of him viewing the deed relied on as an 
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the | 


| act of hypothecation, it matters little what a 
‘it, I, - name we affix to it. Pe aay 
Se- To the tormation of the contract of sale 5"°°T*4™ 
10S three things are requisite—a thing wt, 
on- price and consent. “The sale may be made 
ich § purely and simply, or under a condition either 
the suspensive or resolutive. No price was given 
lor here, nor any promised, but the contract ex- 
uld presses, that if Russell took up the note the 
r of ‘contract should he null and void. Until that ; 
iff. event was ascertained, the right to the proper- ~ a 
om: ty was suspended, and it is clear that if Russell 
ent — had taken up the note when due, the plaintiffs 
o could -not have demanded an object, which 
nal | was conveyed to them on tlie condition that 
pu | they should be compelled to pay the note 
the which they had signed as sureties —Civil Code, 
fr. BAA, art. 1, 3.46, art. 5, 274, art. 81. Had the : 


slaves perished they would have been lost to 


eci- the defendant, not to the plaintiffs ; the former 
"Ore would still have remained under the obliga- 





we tion to take up his note, and would still have 
fit been liable to the latter, in case they had paid 
rint it; for the conveyehce was made to serure 
just them—Civil Code, 274, art. 82. This gives a 
jui- test by which the true character of the trans- 


action can be ascertained. Res perit domino. 
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West’n District [f the sale had been absolute, the thing sold 


Sept. 1823. 


~~~ would at once have been put at the risk of the 


Smoor & Au. 


vs. 
RvussExu. 





buyer, 
Whether this agreement, therefore, is consid- 
ered as a mortgage, or as a sale contracted on 
a suspensive condition, the proof which the 
plaintiffs must produce is precisely the same, 
In either nypothesis, they must shew that they 
have paid the note mentioned in the agreement, 
In the first, because it was given to secure a. 
gainst the payment of that note, and until 
proof is given of injury there is no ground to. 
claim indemnity ; and in the second, because 
the contract is suspended until that event, 
which was to make it absolute, is shewn to 
have happened, 
Whether that proof has been furnished ‘or 
not, is the point in the cause which has beep 
most disputed, and to which our attention was 
most drawn in the argument. ‘The evidence 
of it is said to be furnished in the transcript of, 
a record, certified by the clerk of Washington 
county, in the state of Alabama, of the pro- 
ceedings in the case of Ross vs. Russell § al. 
This transcript contains a copy of the cecla- 
ration and judgment; but the execution: that 
issued on this judgment and the return on it 
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are not copied verbatim, but the substance of West’n District 


them given. We are of opinion that this is 
not sufficient. The law authorises a clerk to 
give copies of papers ip his custody, and if, in- 
stead “of giving copies, he gives what he 
understands to be their substance, he. substi- 
tutes for. a transcript of the record, his uhder- 
standing of what that record contains, and he 
exercises a power which is certainly not win- 
isterial. In place of facts he gives an opinion, 
If this eyidence were received, it would esta- 
blish a precedent which would lea: to great 
inconveniencc, and it would hereafter author- 
ise the admission of any abridgement of a re- 
cord which clerks might make, provided 
they certified that they had done so faithfully. 
See Ist Haywood, 410. 

, It has been contended, as no exception 
was taken to the admission of the record in 
the court below, that it is now too late to 
make it. But the ruie is well established that 
when a record is admitted, which contains. 


within it, evidence which is legal, and that® - 


which is not, it must be presumed to vebeen 
admitted to establish the former. We have had 
occasion to, aét on this principle, in the case.of 
Lartigue ve. Baldwin—5 Martin, 195, 
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Westin Diawict We.conclude, therefore, that as the plaintiffs 
naetele: have pot turnished legal evidence of the pay, 


Super & At, ment, of the obligation for which they. bound { : 


Russext.” themselves for the defendant, that there must. 
be judgment for defendafit as if case-of yousuit, 


It is, therefore, ordered, adjudged and de: 
creed;-that the judgment of the district court 
be annulled, avoided and reversed, and that — 
there be judgment for defendant as iu case of 
nonsuit, with costs in both courts. 


Thomas for the plaintiffs, Baldwift for de- 
fendant. 


+ 
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SMOOT & AL vs. BALDWIN. 


Acondifionat APPEAL from the court of the sixth district. 
sale follwed by 


delivery, is a : ee 
cafe vemeré PORTER, J. delivered the opinion of the 


A sale made ; i j i ‘ 
on ahah ote court. This action, like the preceding, -is 


of the union for brought on an instrument executed in the state 
a slave, need ¥ 


* not be recorded of Alabama, but of a very different nature-from 


re. A >. 
Delivery of that we have just acted on.. The latter was 


slaves cag \ f 
place bythe de, given im security, expressed no price, was not 


which states loy ed by delivery, and contained a clause 
sold the Seve hat the coiitract-should be null and void, jin 
delivged. ease the plaintiffs were not obliged. to pay the, _ 


debt, for whieh they had bound themselvés.as 
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us contains every requisite necessary to the 
formation of the contract of sale. It expresses 
the consideration or price to be four thousand 
dollars, warrants the title and acknowledges 
the delivery. 

Below this instrument, there is another exe- 
cuted by the plaintiffs, in which they state that 
provided the vendor pays a note to which they 
have bound themselves as sureties, they will 
re-sell and re-convey the negroes mentioned in 
the bill of sule. 

Under this and the previous act, the plain- 
tiffs claim the slaves conveyed to them, and 
the defendant, who has since purchased the 
same property by public act, executed in this 
state, from Russell the vendor of the petition- 
ers, thinks that his tidle is a superior one, and 
that he ought to be maintained in his posses- 
sion and quieted in his title. 

No proof being made of the laws of the 
country where this contract was executed, we 
must decide it by those which are in force in 
this state. 

The description we have already given of 
the act under which the plaintiffs claim, ex- 


presses, in some measure our opinion as to its 
VoL. 1 (N. 5S.) 67 
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sale, with the power or right of redemption an- 
nexed, vente a remeré. The expressions cer: 
tainly make it such. The intention of the 
parties, as far as we can gatker it, also sup. 
ports this construction. It is clear the plain- 
tiffs were not satisfied with any thirg else for 
their security but a sale, pure and simple; thata 
mortgage or a contract of sale, on a suspensive 
condition, was not within their contemplation 


The price stipulated, the delivery expressed, — 


and their promise to re-sell and re-convey, if 
the vendor should comply with his engagement, 


exclude the idea that any thing else was in- 


tended. 


The vendor, therefore, after this contract, 
could convey nothing to a second vendee but 
the right of recemption; admitting that this has 


been done by the sale of the slave, the right 


to pay the price, stipulated in the contract with 
the plainuffs bas not been claimed. 
There remain two objections made by the 


defendant, which it is proper to notice, and ex- 


press our opinion on. 

He says that the plaintiffs cannot recover 
because their deed was not recorded within 
this state; but we think it was not necessary 
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for the assurance of their rights that such a West'nDistrict 


Sept. 1823. 


step should have been resorted to. All that vw, 
was necessary for them to do, ‘was to see they Sercgye & Ake 
had a legal title where they bought, and the Batpwin. 


‘ yight thus acquired could not be divested by 


moving the property into another country, 
where different regulations might prevail. 
The plaintiffs shew a title by public act in the 
state of Alabama. An instrument similar to 
that they exhibit, would, if executed in this 
state, have effect against third parties, from 
the date of recording. As the contrary is not 
shewn, we must presume its operation was the 
same in the country where it was passed. To 
say it shall not have the same effect here, 
that it had in the state where it was executed, 
would be in fact deciding that a man, for the 
assurance of his property, must have his titles 
recorded in every state in the union, and eve- 
ry country where registry acts are in force; 
and this we are not prepared to do. 

He next contends that there was no delive- 
ry. On this head we refer to the Code—“ The 
delivery of slaves takes place when the sale 
mentions that the slave has been sold «ad de- 
livered to the buyer.’—Civ. Cody 350-28. 
This sale contains a clause, expressing that 
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West’n District these slaves were delivered, and if Russell the 


Sept. 1823. ‘ ? 

w~-~ vendor had them in possession, when he made 
Swoor &4t- that declaration, and kept them afterwards, 
BALpwIn. 


his possession was that of the owner. 

As to the declaration that these slaves were 
personal property, we can notice it only as an 
error in the parties—they are clearly not so by 
our law, and we can recognize no other in 
the decision of this cause. 


It is. therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed with costs. 


Thomas for the plaintiffs, Saliins for the 
defendant, 


-—2+o-— 


CRUMMEWN vs, CAVENAH. 


The admis- 


sionsin an an. APPEAL from the court of the sixth district. 


swer must be 
taken altogeth- 
er. 


Marruews, J. delivered the opinion of the 
court. This action is brought to compel the 
defendant to, enter satisfaction on a decree or 
judgment, heretofore pronouuced ia this court, 
by whics the plaintiff was required to deliver 
over to hima negro slave, of a certain descrip- 
tion, as therein specified, valued at 1200 dol- 
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price of a tract of land, purchased from him by 
said plaintiff, and on which the seller retained 
a mortgage. The petitioner also prays, that 
the defendant may be compelled to cancel and 
release said mortgage. The cause was sub- 
mitted to a jury in the court below, who found 
a general verdict for the defendant, from 
which, and the judgment thereon rendered, 
the plaintiff appealed, having previously mov- 


ed for a uew trial on the usual allegations of 


the verdict being contrary to law and evi- 
dence, and that justice had not been done be- 
tween the parties. 12 Martin, 306. 


_The original contract required the giving in 
payment a likely negro man, between the ages 
of 20 and 25 years. The judgment, which 
is based on this contract, pursues its terms 
strictly, and cannot be satisfied, unless by the 
tender of a slave, exactly answering that de- 
scription. In the present case, the evidence, as 
to the age of the negro tendered and received 
by the defendant, varies from 24 to 30 years 
of age. From 25 down to 20, the age requi- 


red, the contract and decree would be satisfi-: 


ed: above or below these ages; the slave 
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“a would fail in this part of the description, ag 
~~ contained in the contract of the parties. 


CRUMMEN 


vs. 


The jury, whose duty it was to determine 


CaveNa®. this matter, upon the testimony adduced on the 


trial, may, in our opinion, have fairly come to 


* a conclusion, that the slave tendered was older 


than 25 years, and consequently ought not to 
be imposed on the appellee by the plaintiff, as 


a discharge of the former decree against the | 


latter. 
The counsel for the appellant relies much 


on the judicial confessions of the answer, as 
amounting to an acknowledgment on the part 
of the defendant, that he received the negro 
who was tendered in full satisfaction of his 
judgment. Weare unable to give such a con- 


struction to that part of the pleadings: It 


contains a general denial in the first instance; 


and qualifies the acknowledgment of the rest | 


of the property, by denying that it was taken, 
except for so much as it might be worth, &c. 
The answer must be considered altogether, 
so far as it is consistent; and thus considered 
(we are of opinion) it does not amount toa 
confession, that the slave in question was re- 
ceived in full discharge of the appellee’s claim. 
This court, does not perceive that the verdict 
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and judgment of the court below, are contrary West'n District 
4 e s - Sept. 1823. 

to law and evidence, or that injustice has been 

done. The plaintiff not having made out his C*°™™=" 


: vs. * 
case, CavEnan. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and that 
judgment be here entered as in case of nonsuit, 
and that the plaintiff pay costs in both courts, 


Baldwin for the plaintiff, Scott ¢ Thomas 
for the defendant. 


+o 


HAM vs. HERRIMAN. 


Apprzat from the court of the sixth district. The mere fact 
: of relationship, 
Martin, J. delivered the opinion of the + coral fact, 
court. The defendant having caused a fi. fa. to establish it 
issued on a judgment against S. Ham, to be” — 
levied on two slaves, the plaintiff obtained 
: an injunction on an allegation that they were 
his property. : 
The answer denies the allegation, and 
avers that the sale, if any exist, is a fraudulent 
one. 


There was a verdict for the defendant, and 
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the injunction was dissolved—the plaintiff ap- 


ww pealed. 


Ham 


* v8. 


The plaintiff at the trial produced an. au- 


HeaRiax. thentie bill of sale for the slaves, executed by 


the defendant, on the fi. fa. before the judge, 

Cleveland, a witness for the defendant, de 
posed, that S. Ham, the defendant on the §, 
fa dwells on a tract of land, the property of 
Moore of Opelousas ; that the plaintiff is her 
son and dwells with her; that there are no 
slaves on the land, but those mentioned in the 
bill of sale. 

Stafford deposed, the plaintiff has dwelt 
with his mother, ever since he knew him—. ¢, 
about ten years. 

Bonit deposed, he has been a neighbor of 
the plaintiff, for seven years, and has had a 
good opportunity of knowing his situation, 
He was absent during a short time only. ‘ihe 
appellant traded in horses. He does not know 
of any other pecuniary transaction. He 
knows the slaves mentioned in the bill of sale, 

The judgment against S. Ham, on which 
the fi. fa. issued, was produced. 

We are of opinion the district court erred. 
There is no evidence,of fraud, except the ve- 
ry slight presumption, which may be said to 
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result from the near relationship existing be- 
tween the parties. ‘There is no evidence of a 
want of other property, to satisfy the execution. 

The case is hardly distinguishable from that 
of St. Avid § al. vs. Weimprender’s syndics— 
9 Martin, 648. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and pro- 
ceeding to give the decision which, in our 
opinion, ought to have been given below, 

It is ordered, adjudged and decreed, that 
the injunction be made perpetual, and that the 
defendant pay the costs in both courts, reser- 
ving, however, to the defendant, his right of 
establishing the fraud in an action to set aside 
the sale. 


Baldwin for the plaintiff, Juhnston for the 
defendant. 
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Arprat from the court of the sixth district. 
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A minor a- 
ve the age of 
uberty, may 


ma ~*~ 
Porter, J. delivered the opinion of the court. contract, if the 
engagement be 


This case presents two points for decision ; odventagemaste 
im. 


VoL. & (N. 8.) 68 
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Westin District the first is, as to the correctness of the opinioy 


Sept. 1823. 
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& AL. 


vs. 
Bowl. 





of the district judge, ona question of law avising 
un the trial; and the second, as to the liability 
of the defendant, on the contract which forms 
the basis of the action. 

‘The proceedings commenced by an order of 


seizure and sale, granted on an application of 


the plaintiffs, who averred that an obligation 
by authentic act executed by the defendant, in 
favor of a certain Stephen Herriman, had been 
duly transferred to them by a public instru- 
ment of writing, executed before a notary pub- 
lic. On attempting to carry ~-this order into 
effect, the defendant applied for, and obtained 
an injunction, on the ground that he was a 
minor, at the time he executed the obligation 
on which the plaintiffs had sued him. 

On this allegation of minority an issue was 
joined, and several facts were submitted to a 
jury; among others, one on the part of the de- 
fendant, in the following words, “was the 
consideration of the mortgage for articles, deal- 
ings &c. useful and necessary for the defen- 
dant, and what were they” Before the jury 
retired the party submitting this fact, requested 
the judge to charge them to find “absolutely 
that the consideration of the mortgage by the 
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defendant was advantageous to him, or was West'nDistrict 


not advantageous to him.” The judge refu- 
sed. to do so, and, in our opinion, correctly, 
for the evidence may have been such that it 
was impossible for the jury to find, that the 
consideration of the obligation, 2. ¢. the whole 
consideration, received by the defendant, was 
benefiial or was not. The verdict rendered, 
shews, that they conceived there was a neces- 
sity for distinguishing between that part which 
had been useful to the obligor, and that which 
had been otherwise. Nothing, surely, can 
oblige a jury to answer categorically, on a 
question pruposed to them, when the evidence 
does not enable them to do so safely. 

The next question is one of sume import- 
ance, and is now presented, for the first time, 
for our decision. Itis, whether a minor above 
the age of puberty, and under that of majori- 
ty, is legally bound by contracts useful and ne- 
cessary to him, which he may have entered in- 
to between these two periods: 

It appears to have been a question of great 
difficulty with the commentators in the civil 
law, whether a minor under the age of puber- 
ty could enter into any obligation, either civ- 
il or natural, and the provisions found in the 
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Digest, in which the advocates of the different 
doctrines on this subject, found their opinion, 
cannot perhaps be reconciled—See Dig. liv.2, 
tit. 14. L. 28, ibid: liv. 12, tit. 6,1 41: liv. 35, tit. 2, 
L. 21: liv. 45, 1 liv. 127: liv. 46, tit. 2, hv. 1, sec 
1: liv. 46, tit. 3, law 95, no. 2. It does not, 
however, appear to us to have been doubted 


that the minor above the age of puberty was — 


capable, of contracting an obligation which 
bound him, if it turned to his profit; and on 
this head it is unnecessary to refer to the opinion 
of jurists, as we have positive law: By the 
Ath law of the 11th titie of the 5th Partida, 
it is expressly declared that, the promise of the 
minor above fourteen years of age is bindings 
if that promise is advantageous to him. Our 
Code does not seem to have introduced any 
vhange on this point; on the contrary, by giv- 
ing persons of that age the right to rescind 
their contract, it would seem to recognize their 
existence—Cw. Code, 302, art. 214-212, Febr. 
Par. 1, cap. 4, sec. 1,no.3: Par. 3, ut. 18, 
law 59. 

Our conclusion, therefore, is, that a minor 
is not incapable tv contract, but that he is ren- 


dered incapable to injure himself by contract- 
ing, and if in the instance before us, the jury 
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mt | had found that the engagement, the defendant ‘oe 
Nn, entered into, had been useful and advantage- w=4~ 
2, ous to him, wo should have felt it our duty to “ota 
2, enforce it. - ie 
eC But the verdict informs us it was only in 

ot; part so, and it does not inform us in how 

ed { much, we are therefore unable to decide with 

as correctness on the rights of the parties, and the 

ch | cause must be remanded, in order that this 

om fact, so important to a correct decision of the 

mn cause, be ascertained. : 

le It is, therefore, ordered, adjudged and de- 

a, creed, that the judgment of the district court 

€ be annulled, avoided and reversed; that the 

a9 case be remanded for a new trial; and that 

ir the appeilee pay the costs of the appeal. 

y _ Thomas for the piaintiffs, Baldwin for the 

; defendants. 

r Sr 

. JOHNSTON'S EXR. vs. WALL & AL. 


APPEAL from the court of the sixth district, Amendments 
may be allowed 


' ote at any, stage of 
Porter, J. delivered the opinion of. the the pleadings, 
re F ‘ 3 but ifit appear 

court. This action has for its object the reco- that the cause 
‘ 4 7 ' . has been as ful- 

very of certain slaves, mentioned in tiie peti- ly tried on. its 


° er ° merits, it 
tion, and damages for their illegal detention. vould’ have 


a 
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West’n District Jt was originally commenced against the three 
Sept. 1823. — 
~~~ defendants already named, and the plaintiffs 


JOHNSTON EXR. 
vs. 





stitial Louisiana district, and by him sold to Wall, 


amendment,the as agent of the other defendant, John Stiles; 
supreme court 


will not re- at whose suit, the said marshal had caused the, 
mand the cause. 


_An applica- slaves to be seized and exposed to sale. 
tion toremovea : 


cause to the ‘The defendants pleaded severally: Stiles 


-court of the U. " r 
States, must be Claimed and obtained the retnoval of his cause 


simult See ° ~ 
with the ap- into the United States’ Court, on the ground 


earance. ea e ee . 
Pascizuremade that he was a citizen of Virginia. Lackie 


under a writ, 


after the re. Pleaded, that, in the seizure made by him, he 


turn day there- 
of, is void. 


The marshal igsuing from the district court of the United 
-may be sued in 


a state court States for the Louisiana district. And Wall 
for trespass. 


presented, as his defence, the sale from the oth- — 


er defendant, Lackie, which he averred had 
been duly made under proper authority. 
There was judgment in the district court 
against the defendants, Lackie and Wall ; that 
they deliver up possession of .the five slaves 


claimed in the petition, and pay him for the | 


same, at the rate of forty dollars per month, 
from the institution of this suit until final de- 
livery. 

Wall has appealed, and the judgment, as it 





averred that the property had been seized: by, 
Wan + Leckie. pretending to be deputy marshal of the 


acted as deputy marshal, under an execution’ 
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- affects him, is alone presented for our revision. 


The facts of the case, as they appear in evi- 
dence, are, that Curtis purchased, in his life 
time, from Stiles, the slaves sued for ; and ex- 
ecutéd an obligation, with mortgage, to secure 
the purchase money. Failing to comply with 


_ his contract, the mortgagee, who is a citizen of 


Virginia applied ta the district court of the U- 
nited States for the Louisiana district, and ob- 
tained an orcer of seizure and sale, directing 
the mortgaged property to be sold to satisfy. 
the debt due him. 

This order of seizure and sale was dated on 
the 9th day of April, 1822, and came into the 
hands of the deputy marshal, on the 16th of 
the same month, but no seizure was made un- 
der it, until the 20th of July, five days after 
the period fixed for its return, on the third 
Monday of that month. 

At the sale made by the marshal the defen- 
dant Wall became the purchaser as agent of 
the plaintiff Stiles; the slaves were in thc pos- 
session of the former, at the commencement 
of the suit, and were sequestered: and he gave 
bond in his own name, that they should be 
forthcoming to answer the judgment of the 
court, 
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West’n District The first question which the case presents, 


Sept. 1823. 
a and 


is on a bill of exceptions. It has been already 


JOUNSTON EXR. crated that the appellant pleaded titie to the 


vs. 
Watt & a. 





property, by virtue of a sale from the deputy 
marshal. When the cause was called for trial, 
Wall, by his counsel, moved the court to per. 
mit him to plead that he had purchased the 
slaves and held them as agent for John Stiles, 
the plaintiff, at whose suit they were sold, 
This the judge refused permission to do, and 
his decision was excepted to. : 
We agree with the appellant that amend: 
ments to pleadings should always be allowed, 
where they tend to the furtherance of justice, 
and we entirely agree with him, that the 
granting of that which was asked for in the 
present case, would not have imposed on the 
plaintiff the necessity of producing further 
proof, nor have occasioned any hardship to 
him. Without therefore expressing any opin- 
ion as to the propriety of the judge «a quo refu- 
sing an- amendment which could have had s¢ 
little effect, on the decision of the case, we aré 
all clearly satisfied that it would not be a sound 


exercise of the discretion which the law, in— 


cases of this kind, has vested us with, to re 
man the cance, and thu3 put the parties to 
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the delay aad expense of a second trial. We: West'n District 
Sept.1823. 
JOHNSTON EXR. 
_ v8. 
Watt & At. 


are unable to perceive how the fact of the de- 
fendant being the agent of the plaintiff could, 
in any respect have varied the result. Whe- 
ther he purchased for Stiles or not, if the sale 


was not made in pursuance of the formalities 


prescribed by law, he acquired ao title to the 
property; and whether he held the slaves in his 
own right, under such purchase, or as agent, 


_ che is equally responsible for the hire. Men 


cannot protect themselves against the respon- 
sibilities which the’ law creates, on-their hold- 
ing the property of others, by shewing that 
they did the acts complained of as agent, un- 
Jess in casses where their principal could legal- 
ly authorise them. Now, from the evidence 
taken, coupled with the answer filed by Stiles 
himself, previous to his removing the cause to 
the court of the United States, so violent a 
presumption is raised of his being incapable 
to give any authority which would protect the 
defendant, that we do feel it would be doing 
a vain thing, and one which could not 
profit the appellant, to remand the case to the 
district court. 

It has been contended that if this plea had 


been received, the appellant could have trans- 
VoL. 1 (N. 5.) 69 
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ferred his case, with that of the principal to the. 


district court of the United States. It is clear, 


however, no such removal could have ‘been: 


granted, after an an answer to the merits wag 
put in; the appearance in court and the applit 
cation to remove (unless in cases most peculi- 
arly circumstanced) must be simultaneous 
2 vol. Law of United States, 61, Duncan ¥s. 
Hampton, 12 Martin, 96. | 

‘The case, on its merits, presents one of the 


"utmost simplicity. . We are of opinion that the 


force and effect of the writ was spent on the 
close of the return day; that the service made 
under it, after the expiration of that time, was 
illegal ; and that the subsequent sale was null 
and void, and vested no title in the purchaser, 
Reeves vs. Kershaw, 4 Martin, 573; Dufour 
vs. Camfranc, 11 Martin, 697. ‘Yhere can be 
no doubt the acts of a marshal, deriving his aw 
thority from the courts of the United States, 
are examinable in ours; the point has been 
already settled in this tribunal after solemn 
argument—Dun § Wife vs. Vail, 7 Martin, 
416; 

As to the objection taken to the form of ac- 
tion, we are clear that which was used here, is 
such as the case required. 
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‘ 
Jt is, therefore, ordered, adjudged and de- Weel Die riet 
/ ag ah 
creed, that the judgment of the district court ww 
be affirmed with costs. JoHNSTON EXR. 


vs. 


Wati& An. 
Johnston § Thomas for the plaintiff, Wilson 3 


for the defendants. 
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DESHAUTEL vs. PARKINS, USE OF CAMPBELL, 
RICH § CO. 


Apprav from the cout sigh district. 4 4 speeial 
ortgage at- 


taches on prop- 
Porter, J. delivered the Roh of the erty which the 
mortgagee ac- 


-court. The petitioner avers that she has ale- quires after 


Fi A ° mortgage, if it 
gal title to a life estate in two slaves, the one ;- postibienty 


named Joe, and the other Milly, by virtue of pie aaa = 
a conveyance from Frederick Kimball, of date 
the 10th of December, 1819. *That ever since 
the date of the conveyance, she had the peace- 
able and uninterrupted possession of these 
slaves, until Isaac Parkins and Samuel Par- 
kins, acting for a certain Campbell, Ritchie & 
Co. seized them under a pretence that they 
had heen the property of a certain Middleton 
W. Kimball, and by him mortgaged to Isaac 


and Samuel Parkins. 


She prays an injunction against further pro- 
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n District ine’ i : i . 
5 ann rey ceedings on their part ; that her title be quiet- 















wwyv~~=ed; and that the defendant pay costs. 
DeEsHAUTEL . ° 
ah The defendants, besides the general deni- 


Panmxs®AL- 4) plead fraud, and aver the property sei. 


zed had been mortgaged by Middleton = W. 
Kimball, prior to his selling it, to Frederick 
aKimball, under whom the plaintiff claims. 
~ The district court perpetuated the injunc- 
tion-as to one of the slaves, and dissolved it as 
to the other. The plaintiff appealed, and the ) 
defendants:havedassigned for error, that the in- 
junction fhould -have been dissolved as to 
both. 
The title of the plaintiff is shewn by an act of 
partition, of date the 15th September, 1818, 
executed between Middleton W. Kimball, and 
the tutor of her,grandson, Napoleon Kimball, 
by which act two negroes, one called Joe, and 
the other Milly, were set apart as the property 
of the minor; by proof that this child died in 
July or August, 1819; and that his father, Mid- 
dieton Kimball, who was his heir, by public 
act, conveyed these slaves to Frederick Kim- 
ball, who on the 10th December, 1819, trans- 
ferred to the plaintiff in this suit, the usu- 
fruct in them for life, as claimed by her inthe 
petition. 
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The defendants, on their part, exhibit a pub- — District 


lic act, by which it appears that Middleton 
Kimball, on the 23d January, 1819, mortgage 


to Isaac Parkins, jun. & Co. a variety of pro- P4sns& at. 


perty therein specified, among which are enu- 
merated two slaves, viz: Milly & Joe. 

And that on the 5th of April, of the same 
year, the parties to this act, executed another 
which is produced in evidence, and in which 
it is declared that an error had been commit- 
ted in mortgaging one of the slaves just men- 
tioned, and another called Tony,-the mortga- 
gor not having any tegal title to them; and that 
in cofisequence of the want of title he hypoth- 
ecated a trac: of land, situated in the parish of 
Avoyelles, and another negro woman. 

Parol evidence was introduced on the part of 
the plaintiff, by which it was established that 
at the time of the mortgage, executed in favor 
of Parkins, the negroes claimed were in the 
possession of the plaintiff; that the mortgagor 
hadan African man named Joe ; that the boy 
of this name, now claimed, is the son of a slave 
called Rachel, who with two other of her chil- 
dren were included in the mortgage .given to 
Parkins ; and that Milly, mentioned in the pe- 
tition, is the same who was hypothecated by 
Kimball to the defendants. 


d DEsHAUTEL 
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~~~ as to the correctness of the district court, 9 


DESHAUTEL far as it respects the slave Joe. He was not 
Panxins & AL. the property of the mortgagor, at the time of 
executing the act, nor was he in his possession; 
and the other slave, by the same name, was 
both owned and possessed by him at that time. 
We cannot, therefore, hesitate as to which the 
mortgage intended to apply. 


As it regards Milly, it is proved that she ig 


inherited the slave before he transferredsher to 


ken at atime when Middleton Kimball had no 
title to her, attached to the property the in- 
stant he became owner; and, consequently, 
gives them a preference over the plaintiff, 
claiming under a subsequent vendee. wy 

In this position we concur. A general 
mortgage operates on all the property of the 
mortgagor, as well that which he owns at the 
time of passing the act, as that which he sub- 
sequently getsa title to. ‘There is the same 
reason why a special mortgage on a particular 
object, should attach to that object, when sub- 




























West'a District Qn this evidence, there cannot be a question 


the same who was mortgaged to Parkins, and . 
on the part of the defendants, it is contended 
that as the mortgagor by the death of his child, 


Frederick Kimball, this mortgage although ta. 
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-, 
% gequently acquired by the person who has Weti'a oot ga 
ot previously hypothecated it—Civ. Code, 456, —— 
of art 28, Cur. phil lib. 2, cap. 3, hypotecu, no 4s. gp eimsore: 
a; Nothing found in the second act, passed Pasxiss & at. 
as between Kimbal and Parkins, enables us to 
an ons c that the mortgage, previously given on ‘ 
bb this slave, was renounced. The parties at the 


time acted on the idea that it was not valid, by 
is reason of want of title in the mortgagor, but 
nd the former act was neither annulled nor avoid- 
ed ed, nor any right which it conferred aban- 
ld; doned. 

to 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 


ho be affirmed with costs. 

in- 

y, Thomas for the plaintiff, Wilson for the de- 

ff fendants. 

wy ' Oso 

‘al 

he STAFFORD vs. STAFFORD. 

he Appeat from the court of the sixth district. Sentesceofin- 

terdiction can- 

b- not be pronoun- 
Porter, J. delivered the opinion of the ced on exparte 

1e evidenee. 


court. The plaintiff applied to the parish 
judge of Avoyelles, to have sentence of inter- 
diction pronounced on the defendant, his sis- 
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a it , i 
West’n District er. After hearing evidence, taken’ for the 


purpose of proving the facts on which that ins 


SraFFORPterdiction was demanded, the judge acceded 
STAFFORD. to the prayer of the petitioner, and decreed ac- 


cordingly. 

The defendant having been informed of 
this decree, presented a petition of appeal 
which was granted, and the cause carried re. 


gularly to the district court. On coming to 


trial there, no other evidence being offered ig 
support of the demand for interdiction, than 
that which had been taken ex-parte in the court 
of probates, the district court gave judg. 
ment, and the plaintift appealed. 

It is the opinion of this court that the dis. 
trict judge did not err. The right to cross-ex- 
amine witnesses 1s one of vast importance to 
the citizen, and the rule of law by which that 
right is assured, canrot be dispensed with, 
unless in cases where the legislature have 
clearly established a different principle. It is 
contended they. have done so in that now be- 
fore us, because the first evidence must neces- 
sarily be ex-parte, and the law has provided 


that the superior court may, of they deem it ne- 


cessary, proceed to the hearing of new proofs. 
The error inthis argument is, in supposing the 
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first proof must necessarily be ex parte. If in- West’a District 


deed, the party interdicted is in reality insane, 
the examination must necessarily be ex-parte, 
although he is cited to hear it. But, if on the 
the contrary, the petition of interdiction is soli- 
cited, from malice, or through error, against 
one of sound mind, it is not perceived by us 
why the proceedings should be carried on, 
without his knowledge. ‘So far from it, that 
we think it indispensable he should have the 
opportunity afforded him to hear and con- 
front those, who by their evidence are about 
to deprive him of all control over his actions, 
and take from him the enjoyment of his pro- 
perty. The defendant had a right to demand 
in the appellate court, legal proof of his insa- 
nity, and that legal proof was not furnished by 
testimony taken out of her presence. The 
principles on which this case has been support- 
ed might place the wisest man in the commu- 
nity under the control of a curator, and hold 
him up to the world as an adjudged insane. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 

VoL. 1 (N. 8.) 70 
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land carries 
with itall stipu- 
lations in re- 
gard to the pro- 
perty couvey- 
ed, 








CASES IN THE SUPREME COURT 


Baldwin for the plaintiff, Thomas for thee. 
fendant. 


2+o— 


STAFFORD vs. GRIMBALL. 
Appra_ from the court of the sixth district, 


MatrTHews, J. delivered the opinion of the 
court. ‘This action is founded on a contract, 
entered into between Cheney the plaintifi’s 
vendor, and certain other persons, who are 
parties to the same, relative to the manner in 
which the lines of their claims to land, under 
an act of congress granting to them the right 
of pre-emption, should be run. 

‘The answer contains a general denial, and, 
also, a special plea, that the plaintiff, being ne 
party to the agreement, is not entitled to itg 
benefit, and cannot enforce the stipulations 
therein contained. The cause was proceeded 
in, by the district court, to final judgment in fa- 
vor of the plaintiff; from which the defendant 
appealed. 


It is evident from the statement of facts and 
judgment of the court below, that the appellee 
was allowed the benefit of the provisions, con- 
tained in the instrument of writing on which 
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he-based his suit. _ It is equally clear that he West's District 


js,not one of the contracting parties in said in- 
strament ; a circumstance which renders it ne- 
cessary to enquire whether, he be in any way 
subrogated to the rights, privileges and bur- 
thens of his vendor, as contained in the con- 
tract of the latter. In the deed of sale from 
Cheney to Grimball, 10 allusion whatever is 
made to the agreement, which the former had 
entered into with his neighbors, respecting the 
manner of running the division lines of their 
respective claims to land. On the instrument 
itself no assignment or transfer of right ap- 
pears. But, in the absence of these express 
transfers, and consequent subrogation of the 
plaintiff, to the claims and obligations contain- 
ed in the contract of the original parties, his 
counsel contends, that, being a covenant real, 
it does, ipso facto, by the sale and transfer of 
the land, in relation to which its stipulations 
are made, passes to the vendee. We have been 
unable, (in the authorities to which access 
could be had,) to find any thing satisfactory, 
on the subjcct of contracts, as distinguished in- 
to real and personal, applicable to the present 
ease. The expressions, in the contract now 
under consideration, imply that it was to be 


Sept. 1823. 
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West’n District extended beyond the immediate contracting 4 
Sept. 1823. 


wv. =soparties. =Itis assignable. Its stipulation re. — 

STEFFORD  Jates solely to real estate ; and by the sale and 4 

Grimeatt. transfer of any part of the land comprehend. 
ed within said stipulations, to a third person 


in full right and dominion, it is believed subro- 





gation ought to take place. Admitting the 
plainiiff to the benefit of this agreement, a8 
ayant cause, we are of opinion that the con. 
struction given to it by the court below, and 
the judgment rendered on the whole evidence 
of the cause, are correct. 


it is, therefore, ordered, adjudged and de. 
creed, that the judgment of the district court be 
affirmed with costs. 


Wilson for the plaintiff, Baldwin for the de- 
fendant. 


—2+o-— 


INNIS vs. WARE. 


A trespasse?’ —- Apprar from the court of the sixth district. 
cannot plead 


compensation ; ea 
nor reconvene, Martin, J. delivered the opinion of the 


court. The plaintiff complains that the de- 
fendant tortiously took from him nine bales.of 
cotton, weighing 3917 lbs. and appropriated 
them to bis own use. 
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ing The defendant pleaded the genefal issue, Wests Diswict 
re. and that if he did appropriate any cotton of UY ~w 
and § the ~plaintiff to his own use, it was not to vio- Sy 
nd- § ate any property of the latter, but to raise =“ 
Son $540 04 due him, (the items of which were 
r0- stated in an account annexed to the answer ;) 
the that be tendered the balance to the plaintiff, 
as notwithstanding he waS a debtor of the defen- 
on. § dant to a much greater amount, but he refa- 
and sed receiving it; that the plaintiff owes him a 
net balance of $276 52, according to an account 

annexed to the answer; for which he prayed 
judgment. : 
* There was judgment for §111 70, — 


the plaintiff, and he appealed 

The foilowing facts were found by the 
de. jury, on issues submitted by the plaintiff. 

The defendant took, and’ appropriated to 
his own use, the cotton of the plaintiff, as sta- 
ted in the petition, and the net weight was as 
is therein mentioned. 

This was on the 15th of January, 1823. 


- The highest price for cotton, in New-Or- 
he leans, after that time, was 14 1-2 cents per 
e- pound. 

¥ On the issues submitted by the defendant, 


the following facts were found. 
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Wath tie The plaintiff,,at the institution of the Suit, | 
wv~ owed $503 44 to the defendant. 
ag: The cotton-was appropriated by the defend. 
Ware. ant to the payment of his wages, as the plain- 
tifi’s overseer for 1822, after he had required 
the plaintiff to pay said wages, and he hag re- 
fused. 
The lowest price given, for cotton, in News 
Orleans, after the appropriation, was 7 1-4 
cents per pound; as much as 14 1-4 cents 
was afterwards given. ? 
At the time of the taking, the cotton was 
worth 10 cents per pound. 






















The cotton was taken on the day the defen- 
dant surrendered the plaintiff’s farm and 
hands, and his term of service expired. | 

On the trial the plaintiff objected to the de- 
fendant’s availing himself of the plea of com- 
pensatiun or re-convention. ‘The objection 
was over-ruled, and he took a bill of excep- 
tions. 

We think the court erred in over-ruling the 
objection. ‘Trespassers cannot avert a judg- 
ment for damages resulting from the trespass, 
by compensation or re-convention—Civ. Code, 
298, art. 91; Cur. Phil. peremptories, 8 & 9. 
It is, therefore, ordered, adjudged and de- 
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be annulled, avoided and reyersed, and as the 
jury have found every fact, material in the de- 
cision of the case, we think the case ought not 
to be remanded for the assessment of damages. 

The taking is found; the quantity is also 
found to be that stated in the petition, viz: 


3917 Ibs. of clean cotton ; the value is found to. 


be 10 cents per pound; the cotton taken was 
accordingly worth, at the time and place of 
the trespass, $391 70. | 

The highest price given afterwards in New- 
Orleans, does not appear to us to afford a legi- 
timate ground for decision. We might as well 
take the price in New-York, Liverpool, or 
Havre de Grace. 


It is, therefore, ordered, adjudged and de- 
creed, that the plaintifi do recover from the de- 
fendant. the sum of three hundred and ninety- 
one dollars and twenty cents with costs in 
both courts. 


Scott for the plaintiff, Thomas for the defen- 
dant. 
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creed, that the judgment of the district court West’n District 
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West'n District INNIS vs. CRUMMIN. 
Sept. 1823. 
a gl AppeEat from the court of the sixth district, 
NNIS 
vs. 7 ofa 
Gaumin. Porter, J. delivered the opiniun of the 


The whole court. ‘Lhe petitioner states that he is the 


finding of a ju- fi es ; 
‘on special owner Of a tract of land, situate in the parish 


al rn of Rapides, ‘aud the improvements thereon, 


Sige acts consisting of a dwelling house, kitchen, fences, 


damage _ has » defendant has illegally rem 
been nflictes See Bnd that the defenda gally O- 


on others, do yed and carried off from the land these im. 

not authorise an 

action. provements. 
The defendant pleads that he was justified 


in doing the acts complained of. 


‘ 


The cause was submitted to a jury on spe- : 


cial facts. By the verdict it appears, the plain- 
tiff is owner of the land on which the improve- 
ments were placed; that they were put there 
by the defendant, buna fide, at a time when he 
had reason to believe himself the proprietor of 
the ground on which they were erected, and 
that they have been taken off by him since he 
discovered he had no title to the premises, in 
Consequence of a decision of this court. 12 
Martin, 425. They further find that the build- 
ings erected by the defendant were made of 
materials belonging to him. 


The argument has priacipally turned on the 
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effect which ought to be given to other facts West’n District 


found by the jury: and in order that the opin- 
ion which we have formed should be fully un- 
derstood, we shail state at length, the ques- 
tions submitted, and the answers given. 

. The fourth question on the part of the plain- 


‘tiff is.as follows. 


‘What damage has’ the plaintiff sus:ained 
by the act of the defendant, independent of 
the value of the improvements he removed : in 
case the court should be of opinion, he was not 
authorised by law to remove the same, and 
that he was liable for damages independent of 
the value of the improvements °” 

To this the jury replied—“‘ The plaintiff has 
sustained no damage.” 

On tne part of the defendant, the following 
jnterrogatory was submitted, “ If the law is in 
favor of the plaintiff, how much damage has 
he suffered, and how much do you find agua 
the defendant P” 

To which they replied “ We find no da- 
mage?” — 

From the title exhibited by the plaintiff, it 
appears he recovered the tract of land ‘on 
which the buildings, in question, were erected, 


ina suit where the defendant was not senten- 
VoL. 1 (N. 8) 71 


Sept. 1823. 
Prd 
Innts 
v8. 
CrumMInN. 
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West'n District ced to ‘make restitution of theifruits. The first 


Sept. 1823. 


Se a id 
INNIS 


ws. 
CRUMMIN, 





thing, therefore, necessary to be ascertained ig, 


“What are the rights of parties su circumstahcéd, 


in relation to improvements? On this point 
the legislature ‘has provided, “ that if the pla 
tations, edifices, @& works, have been mate by 
a third person, evicted but not sentenced 
make restitution of the fruits, because said per. 
son possessed, bona fide, the owner shall nét 
have aright to demand the suppression of the 
said works, but he shall have his choice, eittie 
to reimburse the value of the materials and ‘the 
price of wérkmanship, or to reimburse a stith 
equal to the enhanced value of the soil.” —C}. 
vil Code, 104, art. 12. 

Under this law, we think the defendant act. 
ed improperly ; for, by his act, he deprived ‘the 
plaintiff of his right to keep the edifices eréét. 
ed, and pay either for the value of the matef- 
als, or the increased value of the land. — Bat 
in this, as in all other cases of the kind, there 
is another enquiry, besides that which goes to 
ascertain who has acted improperly : and: that 
is who has‘suffered by the’ wrongful act, ‘and 
what ‘is the ‘amount of the injury inflicted. 
The jury have said in answer to the fact sub- 
mitted by the defendant, that if the law is with 
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the plaintiff, heghas. sustainedno damage. A West'aDistrict 


conclusion which,.it is not remarkable, they 
came to; for if the party who keeps the works 
must pay their value, it is difficult to see how 
he could he much injured by their removal. It 
is indeed -possible, that hig land, in conse- 
quence of the buildings, may have been aug- 
mented in value more than they.. were worth. 
But if such had been the opinion of the jury, 
they could not have found negatively, that the 
plaintiff had not been injured. The plaintiff’s 
counsel, has, with very commendable zeal, 
strenuously urged, that the finding of the jury 
on the fact submitted by him, entitles his cli- 
ent to judgment: because,.in their answer, 
they impliedly admit he had a right to the va- 
lue of the improvements, in declaring that he 
had suffered no damage beyond that. value. 


But the whole: verdict. must be taken together, 


and so taken, there cannot be a doubt they in- 
tended to fiad, no damage had been-sustain- 
ed. The answer to the fovrth fact onthe part 
of the defendant, is. positive on this head. 
The verdict of the jury having found every 
thing.an dispute between the parties, there, is 
nothing left for this court to do, but to pro- 
nounce the law on the facts thus ascertained 


Sept. 1823. 
Ow 


“Inns 
vs. 
CruMMIN, 
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Wests paeiet and settled: and our opinionais, that tortiogs 
ep . Su. ” % 

ww acts, do not furnish ground, for an action, 


Ixxis_ when they occasion no damage to others. 


vs. 
CRUMMIN, 


_ It is, therefore, ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed with costs. 


Scott for the plaintiff, Baldwin for the de: 
fendant. 


to 


COX vs. MULHOLLAN. 


9 ; 
Thesurety on APPEAL from the court of the sixth district, 
an appeal bond 
is not relieved ” le 
by the appellee Martin, J. delivered the opinion of the 


sortase, re. court. The plaintiff states that he obtained a 

bg peed judgmeut against John M. Martin, now deceas 

—— sed ; that the present defendant became surety 
for the appeal, which was not prosecuted ; and 
that the judgment remains unsatisfied—where- 
fore he prayed judgment against the present 
defendant. 

He pleaded the general issue, and that the 
plaintiff received a mortgage for his said debt, 
on*a tract of land, which has since been sold 
as part of Martin’s estate, for the common be- 


nefit of all his creditors, and particularly for 

















ct, 


da 
CBs 
ety 
and 


the 
bt, 
Id 


for 











OF THE STATE OF LOUISIANA 


that'of the plaintift to the‘amougt of his mort- 
gage, and brought" much larger sum than the 
plaintiff's debt ; that the plaintiff has. revived 
his judgment against Martin’s heirs.. 

‘There was judgment for the plaintiff and 
the defendant appealed. 

The plaintiff introduced in evidence the re- 


West’n District 

Sept. 1823, 

wen 
Cox 


vs. 
Mut. aoLian. 


cord of the original suit against Martin, the © 


appeal bond, and the certificate of the clerk of 


the supreme court, that the appeal was not pro- 
secuted. 

The defendant introduced the mortgage al- 
luded to in the answer; the classification of 
the debts of Martin’s estate by the court of 
probates ; the process verbal of the sale of the 
property of the estate; the record of the suit of 
Cox ys. Martin’s hears. 

‘The plaintiff has fully established his case, 
and the liability of the defendant. It is not 
contended that he has received payment, and 
that alone could extinguish his claim. Nei- 
ther the mortgage nor the revival of the judg- 
ment against the heirs of the principal debtor 
can have this eftect. The mortgage and the 
revival of judgment against thet heirs, add to 
the security of the creditor, they do not dimin- 
ish, in the least, the liability of the debtor. 
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Wet Dita This, case, is bardly-to he distinguished, from 
aw that of Baldwin ys. Gordon’g heirs, determined 
" Cox in this, court in ‘September last—12 Martin, 
Murnouuan. 378, If the plaintiff has gained any advap- 
tage bythe morigage, revival of the suitj.or 

the sale of the mortgaged premises, the.defen, 

dant.afier paying, will consider whether he be 


entitled.to a subrogation. wy 


li is, therefore, ordered, adjudged and de, 
creed, that the judgment of the district court 
be affirmed with costs. 


e ‘ 
Johnston for the plaintiff, Thomas for the dé 
fendant. ~ b 


‘ ; ~ wa 


~<94+ one 


DEAN vs. HUBBARD. 


it the defen- . Appear from the court of the sixth district; 


dant, after a 
motion to dis- ' oT. 
miss, proceed Mantin, J. delivered the opinion of the 
to trial, the mo- gts te . é 

tion to dismiss court. ‘This case was before us last Septem- 
is thereby wav- . 3 

ed, and he can. Der—12 Martin, 317. We reversed the judg: 
not afterwards 
claim the bene- 


ment of the district court, dismissing the suit 
fit of it. 


for want of an answer.to the defendant’s inter- 
rogatories ; being of opinion that the latter, by 
going to trial, had-wayed his right to move for 
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a dismissal ; and the 
a il wi 


* - a‘ a n 
trial. rt 





The plaintiff had judgment, and the defend- 
ait builds his hopes of reversing the.judgment 
an assignment of error, viz: that the’ dis® 
trict’ contt did not grant his waved motion to 
dismiss. a | 
{tis true, when a new trial is*granted, thie 
case is afterwards proceeded on as if no tri@l 
had taken place, but motions of the Kind allu- 
ded to are, in théir nature, pleas,in abate- 
ments, and otight to be resorted to without de- 
lay they are waved by any proceeding clear- 

Jy evincing an iatention not to resort to them ; 
and, when once waved they cannot~be “re- 
sumed. ; p= « 


It is, therefore, ordered, adjudged‘and de- 
creed, thatthe judgment.of the district-couré 
be affirmed with costs, 


_ Baldwin for the plaintiff, Bullard for the 
defendant. 
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West’n District TURNBULE vs. DAVIS & AL. | * 
Sept. 1828, >. gt . 
ali Seal Appeat from the court of the sixth distriét, 
TURNBULL 


v8. 
Davis & au. ~Martuews; J. delivered the opinion of the 
The want of,¢ourt.. The sheriff having seized propertysas 
publication of 


a judgmeet of belonging to Walter Turnbull, by virtue of an 


separation does execution in favor, of the defendants, “Mrs, 


ipso facto void. Turnbull the wife of “Walter, prayed an in. 
junction against further.proceedings on the 
vy thus made, and alleged in her petition that 
she‘is the true and legal owner of said proper. 
ty, under ‘a sheriff's deed, which was sold to sa- 
tisfy a judgment, rendered in her favor against 
her husband, for her.paraphernal estate. The : 
injunction was granted, and afterwards dissol- 
ved, on hearing the cause, and from the judg. 
ment or decision last rendered, the plaintiff 
appealed.. 2 
The evidence of the case shews, that Mrs, 
Turnbyll instituted a suit against her husband 
for.a separation of property, which was de- 
creed, and also a judgment pronounced in her 
favor, for a large sum, on account of her par- 
-aphernal] effects, upon which execution issued, 
was levied op the propérty of the,husband, and 
at the sale she became. purchafer thereof, and 
now holds it undér a \ sheriff’s deed. On the 
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part of the defendauts, a jadgment against Mr, West'a District 


Turnbull is there-regularly recotded, anterior 
to that obtained by his wife, ‘as above stated. _ 
The principal grounds of defence relied on, 

against the claim of the plaintiff are, the want 
of publication of the separation of preperty ob- 
tained by the wife, as required by the Civil 
Code, page 342, art. 89 ; and the privilege ac- 
quired by an elder judgment, regularly re- 
corded. 


It is true, that by law, publication-of a sepa- 
ration of property between husband and wife, 
iz expressly required : but the painof nullity is 
not denounced against a neglect of such pub- 
lication. It is not’a prohibitive regulation, 
which might, in some instances, imply nullity. 
We are therefore of opinion, that a judgment 
of separation, unattended by publication is not 
ipso facto *void ; but if such laches afford any 
ground for annulling and declariog it ineffi- 
cient, it can only be decreed on shewing fraud 


and injury to third parties, as a consequence 


of omitting the publication. In the present 
case, there is no positive testimony that the de- 
fendants have suffered any injury, resulting 
from the neglect to publish the decree of sepa- 


Vou. 1 (N. 82) 72 
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West’ District pation’: nor can’such injury be legally prests 


med from the whole tenor of the evidence. * 

Being legally separated of property -froty 
her husband, the plaintiff had a right to enforce 
Her claims against-him. This she did, in the 
same proceeding, by which a separation wag 
decreed, so far as to obtain a judgment forthe 
amount of her paraphernal effects, which has 
in part been executed. But these proceedings 
are all subsequent to the rights acquired by the 
defendants, in consequence of their judicial 
mortgages, and therefore their counsel insists 
that the appellant’s claim of privilege should , 
be posponed to theirs. .This would be-correct 
if itedepended solely on the judgments in favor 
of the parties, which is not the case, for the 
tacit .or legal mortgage’of the wife, commen- 
ced and took effect from the time at which her 
husband got possession of her propérty, which 
it is not denied was anterior to the judicial 
mortgage of the appellees. 

The judgment against the husband, not be* 


‘ing regularly opposed by intervention of the 


defendant, in the suit for separation, and as 
there is no suggestion or proof of fraud orcollu- 
sion, is good evidence of the amount due to the 
wife, on account of her parapherhal effects. 
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In support of this principle, see 6 Martin, 14. West'n Distriet 


Sept. 1823. 

‘We are of opinion that the judgment of the ww 
district court is erroneous. FoENRTLY 
‘Davis & su. 


It is, therefore,” ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed ; and it-is fur- 
ther ordered, adjudged and decreed, that the 
injunction heretofore granted by said court, 
be reinstated in all its force ; and that the same 
be made perpetual ; and that the appellees pay 
costs in both courts. 


Oakley for the plaintiff, 


24 


all 


HYNSON & AL. vs. MADDENS & AL... 4 


AppEat from the court ofthe sixth’ district. Interest is to 

; . . be calculated 

from the matu- 

Martins J. delivered the opinion of the rity of the note, 
till the day of a 

court. Error is assigned in the mode of cal-' partial pay- 


ment, and ad- 
culating interest. * ded to the prin- 


, cipal: the par- 
rhe suit is on a note for 400, payable in (F) widentat i 


2 with interest a then to be de- 
. apne. vr ns - ducted from the 


‘cent. thereafter, if not punctually paid. No aggregate. 


payment was made till the Ist df July follow- 
ing, when $74 57 were’ credited. ‘The judg- 
ment is for $340 10, with interest at 10 per 
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bee gl cent, from the Ist of July; 1822, the day of 


the partial payment. 


The district court arrived at this result, by . 
Mapprns& 4. calculating the interest ‘from the maturity of 


the note till the day of the partial pay nent, 
adding this interest to the principal and oy 
ducting the payment. 


This appears to us the most correct way= 


that which has the greatest tendency to induce 


debtors to take payment. We have an ex- 


press provision for it, in our statute—Civil 
Code, 290, art. 154. It was the principle of 
the Roman law—Prius in usuris, reliquum in 
sortem. ff. de fid. & mand. I. 68. - 


It'is therefore ordered, adjudged and de-— 
creed, that the judgment of the district court 


be affirmed with costs; and that the defendants 
and appellees pay 10 per cent. damages for the 


unjust appeal. a 


Oakley for the plaintiffs, Baldwin forthe de- 
fendants. , 

















ft court. The appeal was granted, returnable on "rn day. 
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MUNSON vs. CAGE. West'a District’ 
. Sept. 1823 
AppEat from the court of the sixth district. oe 
Munson 





‘ vs. 
Porter,~J. deliyered the- opinion of the Caer. 
court. The appeal in this case was made.re- The appeal is 


turnable to the term of 1821, and was filed in - praise. 


thiscourt, on the 8th of September, of the pre- rs ag -” 
sentyear. ‘The statute has positively directed 

that the record ‘shall be returned on the day 

fixed by the judge, granting the appeal; and 

that direction not having been pursued, we 

must dismiss it—See the cases of Carpentier 

vs. Harrod, 11 Martin, 434; Howe.ys. Montgo- 

mery, 12 ibid, 505; and Lufon’s e2’r. vs. Ri- 

wnerecs, tbid, 506. 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed with costs. 


Baldwin for the plaintiff, Zhomas for the 
defendant. 


Ca 


OFFUT’S HEIRS vs. ROBERTS. 


AppEaL from the court of the sixth district. o.... appeal is 
be dismissed, 


‘ ° ifthe record be 
Porter, J. delivered the opihion of the i otfiled on the 


the Ist day of September term, 1822, and it 


¢ 














a74, 
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we 


ws. 
RoBERTs. 


If a slave be 
‘wrongfully de- 
tained, wages 
will be allowed 
from the date 
of the citation. 


Orru7’s BEIRS 
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West’n District has been filed og the first day of the  preseng 


term. Ina case, similarly circumstanced, we 
have just decided, under the provisions of the 
act, regulating the mode of bringing up causes 
to the court, that the appeal ought to be digmis, 
sedk—this requires the same judgment—2 he 
tin’s Digest, 442, no. 6. 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed with coat, 


Baldwin for the plaintifis, Thomas for “ 
defendant. 


—J+o~ 


CAMPBELL vs. ARMSTRONG. 


ApPEAL from the court of the sixth district, 
Maatin, J. delivered the opinion of the 


court. The plaintiff stated himse: to have 


been possessed, as owner, of two slaves, whom 


the defendant wrongfully possessed himself of, 


and unjustly"detains. He prayed forthe res- 
titution of them, and damages. 
The defendant pleaded the general issue, 


There was.a verdict and judgment in favor 
of the plaintiff, for the restitution of the slaves, 
but no damages were given, neither did the. 
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nt jury say.any thing-as to these in the verdict. 
ve PHe plaintiff appealed. 
he "This case differs but little from seit of 


es Campbell vs. Millep—Ante, 514. Phe facts 
powever, arc found against the defendant, 
and he did not appeal. The plaintiff having 
established the tortious detention‘of his slaves, 
i was certainly entitled to their hire. It ought 
tohave been allowed him from the service of 


7 


575 
ee 
Sept. 1823 


anand 
CAMPBELL 
vs. 
ARMSTRONG: 


be the citation [t is sworn they are worth $10 
the per month for each slave. 3 

It is therefore ordered, adjudged and de- 

creed, that the judgment of the district court 

» be annulled, avoided and reversed ; and that 

the plaintiff do recover the slaves, Edward and. 


+] Mamdee, and the sum of three hundred “and 


the forty-nine ‘dollars thirty-three cents for their © 


ave services, with*costs in both courts. 
aiack Oakley and «Thomas for the plaintiff, Bald- 
of, win fur the defendant. ‘ 
eS ‘ * 
~ D4: 


MULHOLLAN vs. MCRUMMEMe 


vor. ApPEAL from the court of the sixth district. 


4+ Martin, J. delivered the opinion of the 
the. court. The plaintiff and appellee has brought 


: 


a 








If the appel- 
lant neglect to 
bring up the 
record, and the 


judgment be af- 


firmed damages 
will be given. 
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a Fpeivict up the record, the defendant and appellant ha- 
wv~ ving neglected doing so. It appears there is no 
Sanennan statement of facts, &c. so that we cannot jp. 


M‘CRUMMEN. quire into. the merits of the case—no error jg 


assigned. We conclude the appellant had no. 
thing in view but delay. 


It is therefore ordered, adjudged and de- 
creed, that the judgment he affirmed ; and 
that the plaintiff recover 10 per cent. damages} 
on the judgment, with costs in both courts. 


Oakley for the plaintiff, Scwtt for the defen. 


dant. 


———o— 


ROGERS & AL. vs. MCRUMMEN. 
A. like judgment as in the preceding case... 


Baldwin for the plaintiffs, Oakley for the de 
fendant. 


 2Dt+o 


MOLLAN §& AL. vs. M’CRUMMEN. 


A like judgment as in the preceding casé. 


Baldivin for the plaintiffs, Qakley for the dee - 


fendant. 
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- CRANE: & AL. vs. MARSHAL. ‘Se. 
“APPEAL from the court of the sixth district. Cuma... 
vs. 
Porter, J. delivered the opinion of the ™*"5™4- 
court. ‘Ihe plaintiffs state that they are heirs pe Bayi 


at law of the late Susanna B. Marshal, that diction ofa suit 
where the heirs 


ied 1 ish of Rapides, leaving a at law claim 
she died in the parish of Rapides, eee i ae 


large property to which they are entitled ; but tate from a per- 

° ° ‘ son they allege 

that the defendant, setting up a title under a has no title to 
it. 

will, executed by the said Susanna, has taken “ye defena- 


° ant cannot -at- 
possession of all her estate and refuses to de- j.5. the title 


. . 2 d yi i h 
liver it up. ee 
‘ . : : Where a will 
7 he defendant pleads title in virtue of the i> wma ak 
will referred to in the petition, and avers that nero 
: 6 an ere are 
he has always been ready to’give up to one Of alterations 


made in the tes- 
the daughters of Crane, two slaves, to whom tamentbetween 


she is entitled as legatee under the testament. tig . 

The first objection made to the plaintifts’ °°" 
right of recovery in this action is, that the dis- 
trict court had not jurisdiction ; that it belong- 
ed exclusively to the court of probates. 

We are of opinion that this objection is not 
well taken. ‘The act establishing the district 
court gives it power to try all civil cases origi- 
hating in the parish where it sits, and this is 
one of that description. ‘The act of the legis- 


lature to which we are referred, if it give to 
Vou. 1 (N. 8.) 73 
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West'n District the court of probates jurisdiction of a case of 


Sept. 1823. 


NF aa 
CRANE & AL. 
' WR. 
MARSHAL. 





this kind, does not confer it exclusively— Acjs 
of 1820, 92. 

The case of Vignaud vs. Tonnacourt, 12 
Martin, 229, was decided on the provisiotis of 
the Civil Code, enacted anterior to the esta: 
blishment of our present judiciary system, and 
from a conviction that it was a matter of ne. 
cessity that one tribunal should determine, and 
classify the claims, which a vacant estate or 
one accepted with the benefit of an inventory 
might owe. 

The second objection is, that the defendant 
has shown an outstanding title in a third par. 
ty. This we think he cannot do, as he claims 
under the same person as the plaintiffs. To 
suffer it would be permitting him to contradict 
his own admission. ‘The question at issue on 
the pleadings was—who had the best title un- 
der Susanna Marshall, not whether she hada 
good title. 

The will is clearly defective. It was not at 
tested by the witnesses at one time; some of 
them affixed their names to it at night, and 
some the succeeding day. Between the peri- 
od when the first aud the last signed, altera- 
tions were made in the instrument; so that 
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ihere were not five witnesses to the last will. vo 
ept. 1823. 


It was not presented by the testatrix to two of Gv-w 
the witnesses, nor was there any thing passed Cnane & at. 


vs. 


_ petween her and them, which was equivalent ™ss#4t- 


to a presentation—Civ Code, 228, art. 96: 
Bouthenry vs. Dreux, 12 Martin, 639. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court, 
be affirmed with costs. 


_ Thomas and Wilson for the plaintiffs, Scott 
and Baldwin for the defendant. 


34+ 


MULHOLLAN vs. JOHNSON, 


Apreac from the court of the sixth district. 4 deéendant 
who appears 


, ae met to have 

Martin, J. delivered the opinion of the been ignorant 
ae ae . of his want of 

court. ‘The plaintiff states that he is the own- title, may be 


decreed to pay 
er, and as such was possessed of a negro woO- wages, even be~ 


man and her four children; whom he bought [,."° “* 
at the sale of the estate of the late M. Martin, 
and the defend unt has taken and refuses to de- 
liver them back. 
The defendant pleaded the gencral issue, 
and that the late G. B. Curtis, whose executor 
he is, was at his death, in quiet and peaceable 


possession of said slaves, as owner, having pur. 
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West'n District chased them at the sale of the estate of the 


Sept. 1823. 


aa 

MurtHouian 

. vs. 
JOHNSON. 





late J. M. Martin, through the plaintiffs agen. 
cy. He prayed the plaintiff might be decreeg 
to convey them to him, and to be quieted in 
his possession, and have his costs, &c. 

There was judgment for the plaintiff and 
the defendant appealed. 

The statement of facts shew that, 

The plaintiff introduced the process verbal 
of the sale. 

R. Martin deposed, that the plaintiff has 
paid him tne price of the slaves. Two of them 
are worth §!2 per month, each. They were 
received by Curtis a few days after the sale, 
and have remained in his possession ever 
since. Curtis had a claim against Martin’s es- 
tate, and it was agreed that whatever might 
come to him, after the classification, would be 
taken in payment of the negroes. Curtis was 
ever anxious to give up the negroes to the 
plaintiff, if he would satisfy the conditions of 
the sale. The witness, as agent of the estate, 
was paid by the plaintiff. He would not have 
received Curtis’ claim, at one third of its 
amount, in consequence of the insolvency of 
the estate. 


et eslc(<ié‘t SG 


The parish judge deposed, Curtis bid off 
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the negroes, but they were by his direction, We 


entered on the process verbal, as the purchase 
of the plaintiff, At this time Curtis was about 
making a conveyance of all his negroes to the 
plaintiff, He was applied to, on that day, to 
make it, and it was made; but whether on that 
ora subsequent day, he cannot tell. He un- 
derstood from the plaintiff, the negroes were 
not paid for by Curtis, but that the plaintiff 
would have to pay for them—that they were 
purchased by Curtis, but the plaintiff would 
have to keep and pay for them. ‘The plaintiff 
expressed his wish that the defendant, as ex- 
ecutor of Curtis, would pay for and keep them, 
and the latter failing so to do, the plaintiff 
paid for them. This was understood from 


him. 


It was admitted, that after the ‘sale, the 
slaves were received by Curtis, and ever after 
kept by him. 

Muncey deposed, that at the sale of Mar- 
tin’s estate, a family of negroes were put up, 
whom he believes to be those claimed, and he 
understood, he believes, from a conversation 
between Curtis and the plaintiff, that the latter 
being unwilling to be surety, Curtis desired 
that the plaintiff might be set down as purcha- 
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had a claim against the estate, and wished to 
have something to hold on; it might be a long 
time settling. Ofall the facts, except the last, 
he has but a very imperfect idea or recollec- 
tion. 


The plaintift has shewn a clear, legal title, 
and proved the payment of the price ; the de- 
fendant has certainly no equitable one. He 
bas only the naked possession. This appears 
to be an attempt to compel the plaintiff te 
stand as surety in a contract, in which he posis 
tively refused to entcr, except as a principal, 


‘It is urged that the court erred in allowing 
the plaintiff wages before the legal demand. 
It is true the defendant was not, till then, a tor- 
tious or dishonest possessor; but the testator, 
when he received these slaves, knew they 
were not his own, and that he could not apply 
to his own use, the profits of their labor, with- 
out enriching himself to the injury of another, 
unless he made them his own, by complying 
with the contract. His estate is, consequently, 
chargeable. 


It is therefore ordered, adjudged and de- 
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that the judgment be affirmed with West’s District 
creed, J 8 e f ao Sept. 1823. 


costs. ow 
Mut aoi..an 


Thomas for the plaintiff, Johnston for the de- 5,0. ox. 
fendant. 


Sto: 
CURTIS vs. GRAHAM. 


Aprea from the court of the sixth district. Whee 28 
cause 1S re- 


manded, the 


Martin, J: deiivered the opinion of the plaintiff may 
restrict his 


court. This case was remanded from this claim by a sup- 
plemental pe: 

court, at last September term—12 Martin, 380. tition. 

On the return of it, the plaintiff filed a supple- 

meatal petition, stating that she originally had 

claimed the recovery of a certain house and 

improvements, of which the defendant had 

wrongfully possessed himself. She now 

claimed $3000, the value of the improvements, 

on the promise of the defendant, that if she 


would give up the premises he would pay the 


‘value of said improvements ; alleging that she 


had given up part of the premises, viz: the 
kitchen, &c.; and the defendant had taken 
possession of the rest; and she averred the 


improvements to be worth $3000. 


The defendant pleaded the general issue, 
and denied the plaintifi’s right to recover on 
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Sept. 1823. 
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against him for $500, and he appealed. 

The quantum of damages found by the jury 
does not appear to us to excced the value of 
the improvements, and although her first petj- 
tion was for the recovery of the premises, we 
believe, she may well, by the supplemental one, 
have restricted her claims to the damages 
which the defendant agreed to pay, viz: the 
value of the improvements. She avers she 
gave up part of the premises, and the defen- 
dant took possession of the rest. His possés 
sion of the whole is proven, and rendered it 
useless that the plaintiff should give up what 
was already in the defendant’s possession.  * 


It is therefore ordered, adjudged and de 
creed, that the judgment be affirmed with 
costs. , 


Thomas for the plaintiff, Baldwin for the 
defendant. 


Sto 
MARTIN'S HEIRS vs. OVERTON. 
Apprat from the court of the sixth district. 


Martin, J. delivered the opinion of the. 


to court. The plaintiffs claim the rent of a tract 
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of land rented, and the price of two'mules, a 
stock of cattle, &c. sold by theif ancéstor to 
the defendant. 

He pleaded the general issue and compensa- 
tion. They had judgment for $633, and he 
appealed. 

Turnbull deposed, he rented land from the 
plaintiffs’ ancestor: he does not know how 
much. He himselfrented some part of it from 
the defendant, at from 4 to $5 per acre. 

Mulhollan deposed the land rented was str- 
veyed, and he believes there were.95 acres. 
Land rented well that year, he believes from 
§to $6 per acre. The defendant had two 
mules from the plaintiffs’ ancestor, they were 
worth $150. He got all the cattle, bought by 

the plaintiffs’ ancestor from Pannell. He saw 
them drove, bat does not know how many 
there were. 

Curtnod was present at this purchase; the 
defendant was to pay what the cattle cost at 
Pannell’s sale. He thinks from 4 to $500 dol- 
lars. He thinks there were 95 acres in the 
field spoken of by Mulhollan. 

Coneso deposed, the latid in 1819 rented 
for $5 an acre. Martin gave $400, and there 


were 91 acres. 
VoL. 1 (N. 5.) 74 
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The plaintifis introduced the wlansificasiaiting 
their ancestor’s debts. 

The defendant offered sundry,notes of me 
plaintiffs’ ancestor, and of R. Martn, one of 
the plaintiffs. | 

We are of opinion that the plaintiffs have.es. 
tablished a claim to the rent of 95 acres of 
land, at 5 00 a year—t. ec. $475; the price of 
two mules $150; and the price of the cattle 
$400; the only certain sum sworg to, in all 
$1025. There are four plaintiffs ; the share of 
cach is $256 25 cents. ¥ 

A note of Rt. Martin, one of the plaintiffs, fog 
$127, is offered in compensation of his claim, 
It ought to be allowed, as he does not allege 
he sues as a beneficiary heir, and we cannot as- 
sume this fact from the classification; but 
without interest, as it was given after the debt, 
claimed by the plaintiffs, accrued. 

Robert Martin is a claimant in his own 
right, although he claims as heir—7, e. the sum 
(if any) will be his own absolute property, al- 
though his claim results from a debt originally 
created by his ancestor; for as the amount 
will be exclusively end absolutely his own, 
any debt due by him may be set off. In the 
saine manner that a plaintiff, who sues as as: 
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signee or endorsee, though he claims wae aeciee é 
was once due to his assigndr or enderser, is wae 
bound to suffer the compensation of what he ¥4*™%3"""™ 
owes, On contracts entered with him. Ovanron. 
A note of ‘the plaintiffs’ ancestor for 
$221 34, is to be allowed in compensation by 
all the heirs for their respective shares, as it 
reduces their ancestor’s claim. It bears inter- 
est from a day anterior to its date, and this 
we have allowed up to the last day of the | 
year 1819, when the rent became due, $16.59, 
which, added to the amount of the note, is 
$237 93. 
One fourth of this sum, $59 43, is.to be 
borne by R. Martin. This, with the amount 
of his own note, reduces his claim. to $69 82. 
Two notes, in which he and his ancestor are 
jointly bound, are next offered and the defen- 
dant claims to set off as much of their joint 
amount, as will cover the balance due to Ro- 
bert, and this he has aright to do; so that 
Robert’s claim is extinguished. ; 
No interest is to be allowed on this note, as 
it became due after the plaintiffs’ claim attach- 
ed, and it extinguished it—de jure pro tanto. 
The three fourths, due to the other heirs by 
the defendant, amount to $768 65. The de- 
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Vfanioee® fendant has a right to compensation againgt 
~~ this, for three-foumhs of their ancestor’s note; 
MARTIN'SHEIRS and $53 18 the balance due on the. two 
OveRTON. notes, in which he was bound jointly with R, 
Martin, which leaves a balance to be divided 


among them, of $737 67. | 


It is therefore ordered, adjudged and.de. 
creed, that the judgment be annulled, avoided 
and reversed, and proceeding to give sucha 
judgment, as in our opinion, ought to have 
been given below, it is ordered, adjudged 
and decreed, that the plaintiffs, William, Eli- 
zabeth and Anne, recover, from the defendant 
the sum of five hundred and thirty-seven dol, 
lars and seven cents, with costs in the district 
court ; and that there be judgment against the 
plaintiff Robert, and he pay the costs of the 
appeal. 


Thomas for the plaintiffs, Bullard for the de- 
fendant. “= 
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DAVIS vs. DANCY & AL. West’n District | 
Sept. 1823 
Appra from the court of the seventh dis- “Sin” 
r AVIS 


trict. 





vs. 


Dancy & ar. 


Porter, J. delivered the opinion of the 1 it appear 
, ._ allthe evid 
court. At the last term of this court, for this was Ge 


roars down by th 
district, the defendants and appeHants moved Clerk, the court 


for @ certwrari, in order that certain docu- 
ments, which were made a part of the original ‘" 
petitiun, and used on the trial below, should 
be sent up to complete the statement of facts. 
This order was granted, and the judge in ma- 
king a return to it, gives us a history of the 
trial; and states, as a reason why the plaintiff 
was- permitted to withdraw documents which 
he had made a part of his petition, that the 
parties in open court, and before the cause was 
gone through, agreed to make out a state- 
meut of facts, and directed the clerk to cease 
taking down the testimony. That the trial 
was had on the 23d of February, 1823, and 
the judgment signed on the 27th; and no ap. 
plication being made for this statement to be 
recoraed, he had conceived the appeal abaa- 
dened, and gave permission to the plaintiff, to 
withdraw the title papers he had annexed to 
his petition. 


will remand the 
cause, altho 


knowledge 
the defect 
ches it irre+ 


ularly. 








West'n District 
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In addition to this certificate, the judge for 


a~ greater certainty, (as he states,) refers us to that ° 


2 nS a 


1 
; 
} 
i 
‘ 
t 
; 
| 
' 





of the clerk, and that officer certifies that the 
several documents annexed to his return were 
the same read in evidence on the trial, “that 

other documentary testimony, read in evidence 

to the court and jury, was by consent of coun- 

sel to have been supplied by a statement’ of 
facts: and that he continued to take down in 

writing the testimony Offered in the cause, un- 

til otherwise directed by the court and coun 

sel.” 

Before entering on the question which has 
been raised on this return, it is necessary to 
state, that the record when filed in this court, 
was. neither certified by the judge to contain 
all the matters on which the cause was deci- 
ded: nor by the clerk that he had taken down 
all the evidence. It did, however, appear 
that the clerk had reduced to writing oral tes- 
timony, pursuant to the act of 1817, and we 
held as we had oiten done before, that the Je- 
gal presumption was, that he had taken down 
ali that was given on the trial, and that there 
cord was before us in such a shape, as author- 
ised an examination of the case on its merits. 
It is now objected, that however correct and 
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legal: this presumption may be, it ceases the West’n District 


moment the officer who made out the record, 
declares that it is incomplete; and that the 
court Cannot presume the whole evidence was 
taken down in direet opposition to the certifi- 
cate of the clerk that it was not taken down. 
To this it is replied, that the transcript when 
returned here, was such: as the court could le- 
gally-have acted on, and tried the case on its 
merits. That a record, which was then good, 
cannownow be destroyed, by a judge doing that 
which he was not authorised to do :—namely, 
certifying what transpired in court during the 
trial: nor by a certificate of a clerk, voluateer- 
ed, on matters which he was not calle on to 
explain, and made from memory, months af- 
ter the cause was investigated. 

How much of the oral evidence is wanting, 
and what effect it would have on the cause, if 
now before us, we do not know. The proba- 
bility of its being material is greatly weakencd 
by the plaiatiff’s not objecting to the record, 
when he appeared to answer the appeal. But 
then we do not know but it may be material, 


‘and although the information of its having been 


given, comes to us in an irregular way, and 
one which could not have been noticed. if the 


691 
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West’n District » * oe : P sa | 
Sept 1823. record had been: positively certified in thecfing — 





















“~~ instance, we do:not feel at liberty entirely to 
Davis disregard-it. This case is peculiarly circum. 


Daxcy & At. 
axex™ “'" stanced, and appears to he.one for the exercise 


of those discretionary powers, which the law 
has invested us with, to promote the endsof 
justice. To examine it as it now stands, or to 
dismiss it, might work an irreparable injury to 
one or other of the parties. ‘The safest course 
is to remand the cause for a new trial ; this dis- 
position of it may occasion delay, but will not 
work injustice. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reVersed ; that this 
case be remanded for a new trial, and that the 
appellees pay the costs of the appeat. | 


Wilson for the. plaintiff, Thomas for the de 
fendants. 


sto 
WELLS vs. DILL. 


Ifone of the Appgar from the court of the sixth district: 


parties to a con- 
tract refuse to A By 
sign, it isnot .Portrer,-J. delivered the opinion of the 
binding on oth- oo 7 

ers who have court. ‘The defendant is sued on the ground 
already affixed : 

their signa- that he signed, as surety, an Instrument put- 
tures. 
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Blanchard, for his faithtul performance of the 
duties of curator, to the vacant estate of ane 
Jared Rison, deceased. 

in opposition to this action the defendant 
relies principally, un the want of the signature 
of another person, to the instrument, whose 
name is mentioned in the body of it, as co- 
surety. : . 

The bond is drawn in the name of Charles 


_R. Blanchard, as principal, and the defendant 


and Walter ‘Varnbull as sureties. At the bot- 


593 — 
porting to be a bond given by Charles B. West'a District 


Sept. 1833. 


eee. / 
tt ey 


Bes ARR 


tom the names of Blanchard and Dill are af- 


fixed ; that of Turnbull is wanting. 

We agree with the defendant that, under 
these circumstancts, his signature w the 
obligation does not bind him. ‘The contract 
is incomplete until all thé parties contemplated 
to join in its execution affix their names to it 
and while in this state cannot be -enforced 


against any one of them. The law presumes, 


that the party signing, did so#ppon the condi- 
tion that the other obfigors named in the‘in- 
strument should also sign it: and their failure 
tocomply with, their agreement gives him a 
right to retrace. The authority of Pothier is 
Nou. 1 (Nn. 3.) 75 


aiid 
WELLS 
vw. 
Dit. 
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Ww Ph express on this head—Pothi»r, traite des oblt 


w~ = gations, no. 11. See, also, 4 Cranch, 219, 

WELLS 

“pn. Tt is therefore, ordered, adjudged and dg. 
creed, that the judgment of the district court 
he reversed, avoided and annulled; and that 
there be judgment for the defendant with costs 


in buth courts. 


Johnston for the plaintiff, Baldwin for the 
detendant. 


9+ 


WOOD & AL«vs. LEWIS. 


The jndge’s | Martin, J delivéred the opinion of the 


certiticate can- 
-_ control or court. The plaintifts and appellees pray that 
eke out the 
facts appeoring thé appeal be dismissed, because there is ud 
ob the record, 
statement of facts, bill “of exceptions, &c. om 


which the judgment may be examined. 
Vhe clerk 6f the district court has certified 


that the tfanscript which comes up, is_a eor 


rect one 4 ef all the proceedings in the cause, 
amd of all*the doguments on file, in the same.” 
His certificate bears date -of August 5, 1822, 
On the 28th of the.same month, he certified 
that there was on file, a certificate, granted on 
the 26th, by- the diswict judge,, at the’ request 
of the appellant’s cuunse), in the. following 
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6 tify that there j nt West'p Digrict 
words I certify that there was a judgment ‘a ath Sed 


by default in the above case, and that it. be- 


* came final, without any other evidence produ- 


ced than is contained on the record, to the best 
of my recollection. I am certain there was 
no written evidence given, and I believe the 
record to contain all the evidence on which 
the above suit is decided.” 


The record shews that judgment was given 
on the 21st of December, 1823, that the plain- 


tiff recover, and be quieted in the possession of - 


the slave mentioned in the petition. No doc- 
ument; no evidence, parol or written, is men- 
tioned. It is to be feared that the recollection 
of the judge does not enable him, twenty odd 
months after he rendered the judgment, to give 
tis a correct statement of the proceedings 
which preceded it. We must believe that, if 
there had been a judgment by default, the 
clerk would have recorded it. An answer ap- 
pears to have been filed several days before the 
date of the judgment. 


Even if the judge’s certificate had bees 
granted, soon after the judgment, it would not 
aflord us a legitimate ground of proceeding, 
as the record contains no document. 


op ° 
FF aan 
Woon at. 
vs. - 
Lewts. 
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The appeal must be dismissed with costs, 


Mills for’ the plaintiff, Rost for the defen- 
dant. 
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VACOUNE vs. POLICE JURY. 
-Appeat from the court of the sixth district, 


Martin, J. delivered the opinion of the 
court. Vacoune appealed from a decision of 
the police jury of Natchitoches, in laying a 
road, which he alleges is injurious to his in 
terest. He does not pretend to be the owner 
of any part of the land over which the road 
complained of passes, and it is to such owner 
only, to whom the right of appeal from such a 
decision is given. Act of assembly, approveg 
March 12, 1818, sec. 2, page 54. 

The district court was, therefore, correct 
in decreeing that the appellant take nothing 
by his application and pay costs. 


It is therefore ordered, adjudged and de- 
éreed, that the judgment ofthe district court 
be affirmed with costs. 


Rost for the plaintiff, Bullard for the defen- 
daats. 
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COMPTON §& AL. vs. PATTERSON. 





West'n District . 
Sept. 1823 


. . . ONS 
ApreaL from the court of the sixth district. Comproy & az 


Martin, J. delivered the opinion of the 
court. ‘The defendant, sued on a note given 


vs. 
PaTTERsON. 


No appeal 


lies from the 


originally to the plaintiffs’ endorser, obtained® continuance of 
se a cause. 


the district court’s order that the maker of the 
note answer certain interrogatories, put by 
the defendant to him, in the answer. The 
plaintiffs excepted to the opinion of the court 
ordering the answer, and took a bill of excep- 
tions. 

The cause was continued twice, in order to 
obtain the answer, on the motion of the.defen- 
dant. ‘Ihe plaintiffs appealed from the decision 
of the district court, in granting the continuance. 

It is urged that the grant of the continuance 
works an irreparable injury to the plaintiffs, 
and their counsel urges, that the district court 
erred in granting the order to anSwer the ih- 
terrogotaries. 

As the propriety of granting the order to 
answer, may probably be made an object of 
inquiry. when this cause after final judgment, 
may be regularly brought up, we refrain from 
expressing any opinion on it. 

‘Lhe appeal appears to us to have been pre- 
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West’n District 
Sept. 1823. 
yw 
Compton & AL 
vs. 
PEATTERSON. 


Damages gi- 
ven for a fri. 
volous appeal. 
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maturely taken. No final judgment has ag 

yet been obtained, and we are bound to be. 

lieve that at the next term the district court 

will do its duty. No argument, bottomed on 

the presumption that it will not, can haye | 
much force. 


The district court erred in granting an ap- 
peal, and it must be dismissed at the appel- 
lant’s costs. | 


Wilson for the plaintiffs, Thomus for tue de- 
fendant. 


—2+o~ 


BALDWIN vs. TAYLOR. 


‘ApPEAL-from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court. ‘This case has heen brought up by the 
appeilee, who requires that the judgment 
should be affirmed with damages. An inspec- 
tion of the record convinces us that it was ta- 
ken solely for the purpose of delay. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court. 
be affirmed, with ten per centum damages for 
the delay. 
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a ge West’n District 
Baldwin for the plaintiff, Johnston for the Sept. 182%. 


defendant. aw 
BaLpwiw 


a - US. 
TAYLOR. 


oO 


HILL vs. TUZZINE. 


* 


; a <2 ee The, appel- 
Apreat from-the court of the sixth district. |. 1.x, ShPE™ 


sign any thing, 


. deli opinion. of the 28 22 error ap- 
Porter, J. delivered the opinior tery 


court. The defendant has appealed, and ‘4s- — — 
signs as errors, appearing.on the face of the uae tree Py | 
record, matters which could have been cured 

by evidence legally introduced om the trifl, 
without his consent. The presimption — is 
they were introduced, and this is so clearly the 
case that the appellant must be considered to 
have taken tie appéal for the-sole Rurpuse of | 
delay. : 


It is therefore ordered, adjudged. and dee 
creed, that the judgment of the district court 
be affirmed, with costs and damages at ten per 
centum, on said judgment, for the delay. 


Rost for the plaintiff, “Deshheux for the de- 
fendant. ” 
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West'n District 

Sepl. 1823. LANDREAUX vs. HAZLETON. 
SS aA 

HANDREAUX A ppya from the court of the sixth district, 
Hazverton. - 


Ifthe proper. PORTER J. delivered the opinion ®f the 


ty of the debtor court, The plaintiff demands five thousand 
be covered by 


a aac: dollars from the defendant, sheriff of Natchi- 
ges and privile- : d . 
gés,*the sheriff toches, for having ill gally, oppressively, and 
may séize and : - 
as much as wer color of his office, made a seizure of 
ill satisfy the * = 
execution over Slaves and other property belonging to the 


and<«abeve’ the 4@. “if. 
amount of the p aint! . 


— ~Vhe-defendant pleads, that writs of fieri fa- 
cias were placed in his hands at the suit of cer- 
tain persons: that the seizures he -made under 
them are the acts complained of: that he acted 
in good faith: and that two days after he took 
the propérey into his possession, writs of sei- 
zure and sale were delivered to him at the suit 
of Rochelle & Shiff, oa a mortgage which the 

plaintiff had given on the slaves seized. 
The evidence given on the trial shews, that 


the amount which the defendant had to collect 
under the writs plated in his hands was 
$1,604 96: that the,amount of property sei- 
zed by him was $15,600, bit that there were 
mortgages on it, amounting to the sum of 
$11,210; so that the balance unincumbered 
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. 
was $2390, according to the estimation -made: Westin District 
pursuant to law. <aiieetae : 
The oral evidence is short, and not of much ™*?2"4™%* 
importance. It proves the seizure to have "42+®7°%- 
been made, under the circumstances which 
usually attend transactions of this kind: that 
the sheriff strictly pursued the law by taking 
with him two freeholders, who appraised the 
property before he seized it: that he took the 
property into his possession as by law he is 
commanded to do, and that he told the defen- 
dant, if he would give him security for the 
forthcoming of the property on the day of 
sale, he would leave it in his hands. 
A bill of exceptions was taken to the opin- 
ion of the judge in his charge to the jury. The 
point on which he expressed that opinion goes 
to the whole merits of the case, so that an exa- 
mination of the principles on which the action 
is sought to be maintained, will necessarily em- 
brace this charge, and render a more particu- 
lar notice of it unnecessary. 
The question presented for decision, as was 
said from the bar, is one of considerable im- 
portance, but of little or no difficulty. It is 
whether a sheriff who finds a defendant’s pro- 


perty incumbered with general or special 
Vou. 1 (N. 8.) 76 





























602 CASES IN THE SUPREME COURT 


oa! 


— District mortgages can take the whole of it, or at least r 
w~\~ ~ a sufficient part to satisfy the execution in hig 
LAXPREAUX bonds, over and above the liens by which it is 

HAZLETON. affected; or whether he is not compelled to @ 

seize an amount equal to that expressed in the é 

writ, without noticing the mortgages. I 

é 

The mortgage is a real right on the im. 

moveable affected by it: it is In its nature in- 

divisible: it subsists for the whole on all 

and each of the thiags affected by it, and on 1 

every part of them—Cvvil Code, 452, art. 3. { 

Consequently, then, any object he might : 

have seized, was covered by mortgages to the ' 

amount of $11,210, and had he seized only | 

the amount of the exccutions in his hands, he 

would have been doing a very unnecessary 


act; for it cannot be presumed that any one | 

would bave purchased property subject to |- 
f mortgage five times its value. Had he found 
a purchaser, he could not have forced him to 
make payment, for the law says where there 
exist mortgages the sheriff shall only receive 
the surplus. There would, however, have 
been no surplus here, so that the sale would 
have been useless to the plaintiff, oppressive to 
the dofendant, and tended to no other pur- 
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pose than to have shewn th» insufficiency of West’nDistrict 
Sept. 1823. 


PY 
The argument, which this statute offers /4™P"*4U* 


the law— Acts of 1817, see. 17, p. 38. 


against the plaintiffs pretensions, will be ren- Haztetox. 


dered still stronger by referring to it more 
particularly. Its words are “that whenever 
any special mortgage or privilege exists on the 
property offered for sale; in favor of any other 
person than the creditor seizing, it shall be 
sold, subject to the payment of such special 
mortgage or privilege by the purchaser; and 
the sheriff or other public officer, making the 
sale, shall only receive the surplus.”” This 
enactment necessarily recognizes the right of 
the sheriff to seize property to a greater 
amount than that mentioned in the execution : 
for it points out he is to sell it, and that he is 
only to receive the surplus. This is what the 
officer has done here: and it is difficult for us 
to see how an act, which the legislature has 
sanctioned so plainly, could have been thought 
of, as furnishing ground for an action of dam- 
ages. 

It is said the sheriff had no right to notice 
mortgages except on the day of sale. His du- 
ty was to act under the law in such.a way, as 


to give effect if possible to the execution in his 





US. 
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West’n District hands. 


Sept. 1823. 
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In doing so he had as much right tg 
notice mortgages, on the property he was about 
to seize, as he had a right to notice that an ob. 
ject surrendered to him by the debtor was not 
his property: a right which we never heard 
contested. The act of the legislature, which 
makes it the duty of the-officer selling to pro- 
duce the certificate of the register of morigages 
on the day of sale, is made for the information 
and benefit of persons inclined to purchase, and 
has no relation whatever to the exercise of that 
discretion, which the law has vested in the 
sherift. 


It has been contended, he seized without no. 
tice. ‘The statute does not require it, unless 
the judgments were by default, and the writs 
produced on the trial shew no such eidorse- 
ment—Acts 1817, 34, sec. 14. 


Arguments ab inconvententi have been pres 
sed on us, but where the law is clear they have 
little weight. We think, however, the incon- 
veniencies are on the other side, and that the 
principles for which the plaintiff contends 
would render it impossible to make the money 
by a forced sale from a debtor situated as the 


plaintiff was. If men will leave nothing but 
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mortgaged property. to satisfy their creditors, 
they must bear with the consequences. 


The office of sheriff is one of great import- 
ance to the community. It calls for the dis- 
charge of duties difficult and delicate, and the 
law looks on such officers with tenderness, so 
Jong as they act in good faith. They are re- 
sponsible to be sure for oppression, or for ille- 
gal conduct; but neither have been proved 
here, and we are satisfied this action cannot 
be maintained. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 


there be judgment for the defendant with costs 
in both courts. 


Johnston and Thomas for the plaintiff, Bul- 
lard and Rost for the defendant. 


 D4+o 
HERRIMAN vs. MULHOLLAN. 
AppEAL from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court. The plaintiff, as endorsee, sues on two 
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West’n District 
Sept. 1823, 
ONS 
LANDREAUX 
vs. 
HaAzuerton. 


The vendee 
cannot’ with- 
hold the price, 
on the ground 
that part of the 
land sald, be- 


nget toa mi- 


° 1 ] 
promissory notes, executed by tue defendant, por, and the le- 
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esl and made payable to a certain Susanna Spen- 
ept. aoe 


wns =«CC*P'=”". 
Herriman = The defendant pleads want of consideration 


vs. 




























MULHOLLAN. ond payment. 
The evidence shews that one of these notes 
gal formalities 


were not com. Was endorsed to, and received by the plaintiff, 


lied with. : ca 
P'The. la: after it became due, consequently he took itli- 


see of a note, 
after maturity, 


must allow as a } r igi " 
set off, existing been subject in the hands of the original par 
claims against ties, because the very circumstance of its not 
his endorser. ? 

being paid at the time promised, was sufficient 


to put him on his guard, and suggest to him 


able to all the equities to which it would have 


the necessity of making enquiries. 
The want of consideration pleaded, in the 
answer, has not been sustained by the proof, 
No evidence is given that the defendant has 
been troubled in his possession, nor evicted of 
the land he purchased ; nor does the fact, that 
part of the property belonged to a minor, and 
was sold without the solemnities of law, furnish 
a good ground for withholding payment. This 
question has already been settled in the case 
of Melancton’s heirs vs. Duhamel, 10 Martin. 
It has been proved that the maker of these 
notes, at the :ime of the transfer, had claims 
against the payee, for which he thinks he is en- 
titled to a credit against the plaintiff, who, as 
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to one of the notes, stands in the same situa- West's District 


tion ag the payee would. 

These claims, according to the evidence ap- 
pear to be as follows: 
The rent of the. land, (80 acres,) at 


5 dollars per acre, - - - - - --- - §400 
Rent of a house for one year, at 12 
dollars per month, - - - - - - -- = i144 


Judgment recovered at the suit of La 
Tiernan, against the defendant as 
garnishee, with interest, - - - - - - - 120 


Amount, - ---++++- $664 
From which must be deducted the hire of 
negroes. ‘lhe witness says three or four were 
hired; that they were worth 12 dollars a 
month, and that he is certain two of them re- 
mained fora year. Allowing three for that 
time it appears to us that the just medium will 
make a sum of four hundred and thirty-two 
dollars, which deducted from six hundred and 
sixty-four, will leave a balance of two hundred 
and thirty-two dollars, for which the defend- 
ant is entitled to a credit. 
It is, therefore, ordered, adjudged and de- 
’ creed, that the judgment of the district court 
be annulled, reversed and avoiced : and it is 


yw 
HERRIMAN 
vs. 


MULHOLLAN. 2 
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Wes ve further ordered, adjudged and decreed, that 
ept. 1823. ibe 3: 
vm _=sithe plaintiff do recover of the defendant the 
Herriman 
tS. 


MULHOLLAN. with interest on 468 dollars of that sum, at 
ten per cent. from the 31st of May, 1821, un. 


sum of eleven hundred and sixty-eight dollars, 


til paid, and interest on the remainder, that is 
to say, on 700 dollars, from the 31st of May, 


1822, at ten per cent. and costs in the court be- , 


low ; and that the appellees pay the costs in 
this court. 


Johnston for the plaintiff, Z’omas for the de. 
- fendant. 


» 
—=_7+o 


CLAY vs. BYNUM. 


A power to Appeac from the court of the sixth district. 
sign the consti- 
tuent’s name, me, Pees 
in any trausac- Matuews, J. delivered the opinion of the 
tion, in which f al 
the attorney court. In this case, the defendant is sued ag 
may deem it 
necessary and 
proper, does 
authorise the 


endorser on a negotiable note, which appears 
to have been endorsed by his attorney in fact, 


endorement of He refus ment on the gro : 
a. He refuses pay ground of the at 


torney having exceeded his power, and con- 
sequently the constituent is not bound by the 
act.of the former. In the court below there 
was judgment for the plaintiff, from which the 
defendant appealed. 
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The record contains evidence, which seems - 
to have been intended to shew a ratification 
op the part of the appellant, subsequent to the 

“endorsement by the act of his attorney. Bur, 
as it is believed that the appellee has failed 
to establish that fact, we have only to examine 
the cause in relation to the procuration under 
which the attorney acted. It is general for_all 
purposes, and also contains clauses givifig spe- 
cial authority to act in many cases, aniongst 
which is that of signing the name of his con- 
stituent in anv transaction in which he might 
deem it necessary and proper. ‘This latter 
clause, (if any can do it,) is that which must 
give the power, assumed by the agent, in ma- 
king the endorsement above stated. 

A power conceived in general terms, Or pro- 
curation omnium bonvrum, does not authorise 
the attorney to contract debts for the principal, 
unless such as may be necessary for the conser- 
vation of the property in his charge. In no 
case can he stipulate, so as to bind the latier to 

‘his injury, unless specially authorised to the 
act which may result in injury. He cannot 
bind the constituent as surety; can make no 
donation, &c. We are of opinion that the 


authority given to the attorney in the present 
VoL. § (N. S-) 77 


West'n District 
Sept. 1823. 
aa 
Cay 
vs. 
Bynum, 
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case to sign the name of his principal, ought. 


not to extend to contracts, which from their 
nature create any new debt or obligation og 
the latter. 't might possibly have reached the 
renewal of. notes, in which he was already 
bound, but the one which forms the basis of 
the present action is not shewn to be of that 
sev. 

Being of opinion that the.attorney had not 
authority to bind his constituent, by endorsing 
notes which would create an original obliga. 
tion, we conclude that in the case’ now under 
consideration, the former has exceeded his 
authority, and that, consequently the latter 
has not contracted through him any obligation 
by the endorsement. 


It is therefore, ordered, adjudged and de. 


creed, that the judgment of the court below be’ 


avoided, reversed and annulled ; and it is far- 
ther. ordered, adjudged and decreed, that judg- 
ment be given for the defendant and appellant 
with custs in both courts. 


Thomas for the plaintiff, Wilson for the de- 
defeant. 
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TURNBULL vs. CEBRA & AL.. . West’n District 
Sept. 1823. 


Apreac from the court of the sixth district. “Yv™ 
‘ TURNBULL 


: , ve vs. 
Matuews, J. delivered the opinion of the Czesra at. 


court. his case differs in uothing from shat — The authori- 
: - fe sation of tk 
of Turnbull vs. Davis § al. jast now decided, tushend does 
not necessarily 
result from the 


} Pas race o , signature of the 
of the tacit or legal mortgage of the appellant aes te “Ae 


on. the slave which was seized in execution. act in which 
: : h . .., the wife relin- 

We must, therefore, enquire into the validi quishes her ta- 

‘ Pa f » cit mortgage, 

ty of said renunciation. It is done by authen- whenhe himself 
Te r . enters into aco- — 
tic act, in which the husband appeared and yenant by the 


: ° ° ° : same act. 
signed with his wife. “The act was passed be- ~ she must ox- 


- except a renunciation in favor of the appellees 


Bt ° ° ressly menti 
fore Thomas ©. Scott, parish judge of the pa- eno thc ben 


rish of Rapides, but in this instance he must be eft of | which 
considered as acting in his capacity of notary 
public, as the instrument has no resemblance 
to a judicial proceeding. A wile cannot alien- 
ate her parapherual effects, or appear in a court 
of yustice Concerning them, without the autho- 
risa ion of her husband; or on his refusal to 
give it, that of the judge—Civil Code, 334, 


at. 68. Ante, 568. - 


In cases, wheef the wife,may legally act un- 
der authority from her husband ; such authori- 
sation may be finally presumed from the cir- 


cumstance of his signature appearing to the 
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same instrument by which the wife binds her. 


self. But in those cases, itis the act of the 


wife sanctioned by the-husband. In the pre. 


sent, the husband and wife both appear before 
the notary ; make separate and distinct stipula.- 
tions in their individual capacities: One pro. 


mises to deliver a crop of cotton to the obli- 
gors in the contract; the other to remove or 
relinquish. her tacit or legal mortgage on cer. 
tain slaves specified in the act: the sig nature 
of thre former may be considered solely in rela: 
tion to his owr promise, not in any manper 
affecting the account of his wife, and couse- 
quently no evidence of authorisation on his 


part. ‘This view of the subject is taken as if 
the case presented a sale or other alienation 
by the wife, of her own property : but in real- 
ity it is different. It is an act by which she re. 
nounces certain privileges, accorded to women 
by law, to protect them against the folly. and 


extravagance of their husbands. 


The rights which she relinquishes, may be 


sconsidered as latent ; recoguized, it is is true, 


by law, but not supposed to be completely — 


within the knowledge of the proprietor ; as is 
evidenced by the strict formalities under which 
such instruments are to be made, and the infor- 
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reduce them to writing. See, in support of 
this doctrine, 6 Martin, 577; wherein it ap- 
pears that the renunciation of a wife to her ta- 
cit mortgage, must express the laws, the ben- 
efit of which she renounces; which is not done 
in the present case [n addition to this ob- 
jection to the validity of the appellant’s obliga- 
tion, it is difficult to discover any considera- 
tion, which did or could result to her advan- 
tage. Upon the whole, we think the act void 
and of no effect, in relation to Mrs. Turnbull. 


It. is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, reversed and avoiued; and it is 
further ordered, adjddged and decreed, that 
the injunction, heretofore granted by said 
court, be re-instated in all its force; and that 
the same be made perpetual ; and that the ap- 
pellees pay costs in both courts. 


Oakley for the plainuff. 
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West’n District PANNELL vs. COE & AL. 

Sept. 1823, ; ‘ 
ig acl ArrEAt from the court of the sixth district; 
Pannin ; 

Us. J . e 

Cox & Au. Matruews, J. delivered the. opinion of* the 

Ifthe copy of Court. ‘This case was brought up to the last 
rivate decd : : 

i claiieed term of this court, and being then remanded: 


evidence, its ef- ¢ |, ° . ince i 
fect will be the £0" @ new trial, which has since taken place ig 


same as the ori- . ; [pean 
ginal. the court below, and final judgment thereon 


A payment : i ain taken by the 
Reeth oF ane rendered; an appeal is ag y 


than five hun- i tiff. vi; 
dred dollars, plai de 


can be proved The proceedings in the cause commenced 
by a single wit- 
hess, before the court of probates for the parish oof 
Natchitoches, and relate to a claim of the preg: 
sent appellant for remuneration, as a priviley 
ged creditor, on her husband’s estate, to the 
amount of her paraphernal effects, disposed ¢ j 
by him during the marriage ; in which she su ‘| 
ceeded and the defendatuts appealed to the di So 
"trict court, whicn, in the last instance, revert 
sed in toto, the decision of the probate court 
and decrecd against the plaintiffs; from which 
this appeal is taken, as above stated. 

It is contended, on the part of the appellant, 
that the evidence contained in the record of 
the former proceedings before the district’ 
court, cannot be legally resorted to for testi- 


mony in the last trial. This objection to. the 
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evidence ‘therein contained, and which was W. 


not heard as the foundation of the last judg 
“ment, we believe to be correct ; and shall pro- 
ceed to examine the case accordingly. 

Consid: riung the matrimonial ‘rights of the 
appellant and her late husband, under the go- 
vernment and direction of our laws, no doubt 
yemains of the legality of her claim, if it be sup- 
ported by facts. In support of the greater 
part of the amount which she claims ; the evi- 
dence offered is copies of eertain deeds of sale, 
of her paraplernal estate, made by her -hus- 
band to various persons, taken from the ‘re- 


- cord- from the other states and territories of 


the union, where the origiual acts are stated 


to have been recorded; and the testimony of 


one witness as to the genuineness of those co- 
pies being a true representation of the original ; 
and the amount of money and value of other 
property received by the husband, being the 
price and considerotion of said sales. 

To the introduction of this evidence, no bill 
of exceptions appears to have been regularly 
taken. : 

The only exception on the record, in rela- 
tion to this part of the proceedings, is one tak- 

‘en by the counsel for the appellant, to the 
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West’n District opinion of the judge a quo, by which he refu, 


Sept. 1823. 
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sed to admit the copies aforesaid, as full proof, 
Being admitted, without opposition, the only: 
enquiry to be made is, as to their effect. .Co- 
pies of written instruments, (except they be of 
authentic. acts, certified by the proper offivers,) 


are certainly.inferior evidence to the originals, ° 


and ought not to be received, unless the latter 





be wholly without the power of the parties tog _ 


suit, and beyond the reach of the tribunal 
which holds jurisdiction of the cause.. ¥, 
however, they be admitted without opposition, 


aud are proven to be real transcripts of the 


. ea odd 


originals, their effect in evidence must be the — 
same as would be produced _by their originals, ; 


The copies of the deed, in the present case, do _ 
therefore, prove the sale of the property there — 
_ in described ;. and as it is shewn that it made'a@ 


part of the inheritance of Mrs. Panuel, she is 
entitled to a privilege on her husband’s estate, 
for the amount acwually received by him, as the 
price of said property, 


That the price was paid to the hushand,we — 
have the testimony of one witness. The fact. 


of payment may be.well proven hy a single 
witness; two are only required by law to 
promises or verbal contracts, above five hun- 
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plied cohtract, more than Gne witness ought fo 


bé produced. Buyt we are uuable to ‘sep any 


differeyce i in relation to the interest of the com- 


munity, by admitting one witness tovestablish 
afatt in disebarge of an obligation, orto sus¢ 
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dred dollars. It might be objected, that when Wettn Distriat 
. the proof of facts js reveited to support an im- 


Sept. 1828. 
rw 


_PANMEL 
con au? 


taiu.one by which an obligation would. be a . 


plied. a ee . 

.Wé are, therefore; of opiniod, that the co- 
pies ef the deeds, and'thie testimony of the wit- 
ness Cobb, sufficiently establi shed the, claim of 


, the appellant to a preference and privilege~on 
, her husband’s estate to the amount herein 
: specified. Neithey have we any Goubt, in re- 


fition to her claim for that purtion”of her in- 
heritance which her hushand received and 
used ; derived froin*the «ompromise with the 
corporatioprof= New Orleans. 


It is’ therefore ordeted, adjudged, and de- 
creed; tliat -the jadgment of the district court 
be avoided, reversed, and annulled? Aud it is 
farther ordered, adjudged, and decreed, that 


the e Judgment of fhe court of probates be affirm- 
ed, with costs to be paid by the present appel- — 


lees. 
VoL. 1 (N. 8.) 78 
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be ot BALDWIN vs WILLIAMS. int 


SS Oe id oo bs * i . i ° ae 
Batpwixs | A®PEAL ftom the court of the sixth district, 
of, e > a > -* eo ‘ij . ; . 
Warsi Martrn, J.. delivered the-opinion of stig” 
Th t of 
sitaiiine 4 court. "The petitionyis in the name of Baldwin, 
eg eames, who sues for theuse and benefit of PN. Cox 


with the pre- 
vious declara-. stages that the defendant is indebted to “the 


tion of the in- 

——_ xtim plgindfl on a promissory note. ) 
‘The agswer states, that 8S. Gardner becami 

the purchaser uf anegro named. Little Jacob, 
his. wife,-aud hree,childten, at the probateg: 
salevof the estate of L. H. Gardner, her late 
husband?) What the» plaintiff having large 
claimy peat and others, against the et 
tate, iiduced® the defendant go purchase: nid 
negroes*frimesaid Sarati; and then for th 4 
consideration of the, purchase he-gave the note. 
sued of andsothers~togthe “plaintiff, and took 
the said Sarah’s conveyance ;*after ay hieb, and. 
before its maturity, Jackson and Reynolds jn- 
stituted a suit, to mruke. said, sldves Gable for 
the paymenf of their claim : ‘that the plaintif 
had notice of said suit, in Whic h said slaxes 
were rendereé $0 liable. "I he, deferidant aver 

. red that their value was novsufii¢ientt to satiofy 
Jackson & Reynolds’s claim, wherefore thé 
considcration of the note failed; therefore he 











came ; 


mn tei 
late 
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. preyed that the note sued on and.the’others -be West'n istrict 


cancelled. He further pleadad. the general 
jssife.: 

#In answer.to interrogatories put: by the de- 
fendant,«Baldwin declared on vath, that the 
néte on which ‘he suit is brought, ‘and Mother 
executed at the same time, were giveri as the 
consideration for the negroes mentioved. in the 
answer. sold and conveyed to him by S. Gard- 


ner; and he does not know. of the defendant 
receiving any other consideration therefor. He . 


did, as the.friend and counsel of the defendant, 
advise him to buy the said megroes from her, 
and he may have been instrumental in effecting 
the sale. ‘The defendant gave him the- said 
notes (the, consideration of the sale) instead of 
giving them to S. Gardner, though in receiv- 
ing them, he acted as the attorney of N. Cox, 
the real plaintiff in: the cause: During the 
life of L H. Gardner, S. Gardner’s husband, 
and beiore the settlement of his estate, claims 
were put into his hands against it for collection 
té the amount of $11,052 62. including inter- 
est and costs, to Spt. 29,. 1724, and among 
them N. Cox’s for upwards of $2,500. Previous 
to that time, viz: on the two last-day$ of June, 
the estate” had been sold by the parisn yudge, 


Sept. 1828: ° 
Pe 
Batowin 


ve. 
Wircrats. 
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West’p District 
Sept. 1823. 
ae 
Batpwin 
vs. 
WIAs. 
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on a credir till the 1st of April following, apd, 
S. Gardner bag porchased several slaves, and 
among them those mentioned in the answer, 
and the defendant became her surety for the 
price, viz: $2450, and being, alarmed at his 
situation, applied to the defencant for advite 
ard assistance, and endeavored to induce him 
to take the slaves, at costs, and givea receipt 
therefor. This was declined ; but he offered 
to take them at $2200, which was not_accept- 
ed. From the sale till the date of the notes, 
S. Gardner was deemed if not insolvent, at 
least, not certainlyein ‘a situation to pay the 


price of the slaves, which gave rise to tht de- . 


fendant’s anxiety. Under these circumstan- 
ces he applied to the respondent, as his friénd 
and counsel, as the latter understood, for. aid 
and advice, which was freely and honestly giv- 
en, and as the only apparent means of relief, 
was to take the slaves from S&S. Gardner, under 


his conveyance, it was done. In his settlement: 
‘with S. Gardner the defendant acted as the at- 


torney of the claimants, who had resorted to 
him. Had no other mean of being paid, after 
the sale, except the proceeds of it, he received 
from. her an assignment of the sums due by the 
purchasers to the amount of her purchase, for 


~ *. | > an eee ae 


- s&s — = @ *2 3 oe lll 
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i. " ypich the defendant was sher surety. At thew. pes inate 
j figal settlement with S. Gardner, Sept. 29, —— 
: 1820. the defendant accepted * her bill of sale — 
24 for the slaves, and executed the notes; one ofe WaLrrams. 
; which is the sdbject of this suit. In -eohse- 


; - E S - 
. qttenee of which, and at the same.time the de- - 


_ fendant-gave 8. Gardner a‘full and final dis- ie 
t charge and acquittance. The notes.were fe- - 
l * ceived by the respondent, -as the attorney. of 


N. Cox, to witom they were offered ; but they 
were, at his request, returned for epltection. 
They were made payable to the respondent, to 
avoid the necessity of Gex’s endorsement, and 





facilitate their cullections, the respondent having 
no ititerest therein. [t was hot til! some'time 
after the settlement, that any claim was set up 
to the slaves, and that any doubt was entertain- 
ed as to the validity of the défendant’s fille, at 
least to the respondenv’s recollection. 
The district court, being of opinion that the 
consideration of the note had failed, gave 
"judgment for the defendant, and the plaintiff 





appealed. 
The documents offered by the plaintiff and 
appellant are : | 
The defendant’s note, mentioned in the pe- 
tition ; the execution of which was admitted : 








“ 
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West’n District. ~~An’extractof ahe proces verbal of the sulewl 


L. H.:Garduner’s estate : ie 
The sale fron S. Gardner to the. defendant, 


Wautians. sreferred.to in the answer : 


Fhe record of a suit, Cox vs.-Gardner. - 


The defendant offered the retord of the suit, 


Jackson & al vs. Williams, 12 Martin 
_ Awaceyiant between J. Baldwin and the es. 
jate.of L.sH. Gardner. 

here cannot certainly be any doubt that if 
the note sued omrliad been given to 8. Gardner, 
and was still in her hands, the defendant could 
suctestfully resist the payment of it, on *the 
ground that she gave no consideration for it, 


or. that that which she gave has since pro- 


ven todbe absolutely worthless, and that there: 
fore if she pocketed ‘the aniount of the mote 
she would enrich herself at ‘the loss of the 


payer. 


The consideration of the,note of vw defend-. 





+ 


ant has clearly faitéd ; and there canna: be aby — 


doubt that if the vendor sued on it his claim 
could be successfully resisted. P : 

The defendant urges that there has been, 
only a delegation and no nova tion; that the 
plaintiff’s claim on his vendor, has not, in aly 
of its parts, been extinguished, and that con- 


-_ — st 
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sequently he is pemfectly at liberty to- Oppose West 

| to bis wew creditor every: exd@ption. of Which 

it, he could avail himsélf — the former, his 
rs vendor. . 

The, plaintiff, on the iahiass insists; that 

it, there has been a novation, and the former claim- 


, - against the defendaint’s vendor js utterly extiu- 
6. guished. ‘his is the gist of the cases: + 
'*) * The plaintiff prefers the evidence of the na- 
vation, in his answer to ‘the defendant’ 8, inter- 
rogatdries ; ‘-In consequence of, which,” {the 
defendant’s executing the note.sueden,) “and 
at the same time afull. and complete, afquit- 
tance and discharge-was given ‘ey the respon- 
dent to her,” (8. Gardner)” “An whsuecessful 
attempt has been made*to shew that, thib..dis- 
| charge was giwen at a posterior days But the 
account by which*it is ‘made, prov ves -notliing, 
as it is itself withdéut a date. 

“Phe defendarit admits that thé plaintiff has 
done ‘an act, whiclt _perhaps, extinguishes the 
dest ; but he contends that nothing in the evi- 
dence induces a belief, that such a discharge 
en |. Was any other than u spontaneous voluntary 
he | dct of the plaintiff gratuitously madé, because 
hy the plaintiff had not, before the defendant éx- 
ecuted the note, orade any express nor even 


af & SOF & E'S & 


te > 








Sept pai 


wie 


BaLpwin 
vs. 


Wiisampe 
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cAgEem THE SUPREME — 


a wg implied declaration of hig imention to’ dit. 


charge the origiffal debt. > j 
At appears tv us, that’as the acqtittance was 


Wrriiams, given in consequence of, and ut the sametime 
as the’note, we must presame it was giyen in: 


his presence, and consequeptly with his Knows 
ledge, and without ome -evidenee of any: és: 
pression of his disappfybation, we must con. - 


clude that it was done with his consent,- and * 
according to the intentions of all the parties.» 
The act ‘of sextinguishing a debt, dispénseg — 


with a a previous express declaration: of the tm 
tentionof extinguishing ik™ 


* 


It is, therefore, deed adjudged and 
creed, that the judgment of the, district cou 
be ‘annalléd, reversed and ‘avoiued ; and pros 

: 


ceeding te give” “such a judgment as- ought 


have been, i in our opinion, giyen below, it | 
ordered, adjudged, arid- deoreed, that the 
plaintiff recover from the defendant the hi: 
of. four hundred and sixty dollars, with inge 
rest at ten per cent. as mentioned in the * 
from the first of April, 1831, till paid, with. 


costs in both courts. ce. 


Baldwin for the plaiatifi, — and Thomas’ 


for the defendant. 
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BYRD ys. CRAIG. 
Apreat from the court of the seventh district. 


Martin, J, delivered the opinion of the 
court. 
defendant, who pleaded the general issue ; 
and that the former pretending to have a title 

.to a tract of land, sold it, through the agency 


to give a warrantee deed, and received the 
notes sued on. He averred that the plaintiff, 
however, made no title, and his inability to 
make one ; that he was greatly injured by the 
plaintiff ’s conduct ; lost the opportunity of sell- 
ing the land; and spent large sums of money 
in improvements. He concluded with a pray- 
er, that the contract might be cancelled; and 
the plaintiff directed to pay damages. 

There was a verdict for the defendant, and 
damages to the amount of $250 were given. 
He released these damages, 

The district court gave judgment that the 
contract and notes be cancelled, and that the 
plaintiff pay costs. He appealed. 

The statement of facts shews, that the plain- 
tiff produced the notes, und offered and filed 2 
deed of the land to the defendant. 

VoL. 1 (N. 8.) 79 





The plaintiff sued on two notes of the- 


of Bowie, to the defendant, and bound himself 












€25 


West'n District 
Sept. 1823. 


a id 
Byrp 
v8. 
Craia. 


Whilst a note 
remains in the 
hands of the pa- 
yee, the maker 
may refuse pay- 
ment, ifthe con- 
sideration has 
failed. 

If a party ree 
fuses complying 
with his part of 
contract, the o 

er may de- 
cline his: and 
the subsequent 
conduct of the 
former will not 
renew the obli-« 
gation of the 
latter. 
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Bowie, a witness of the defendant, deposed, 
that he was the plaintiff’s agent in making the 
bargain for the sale of the land, which was 
confirmed to his father by the United Stateg 
commissioners: That his father, by a penal 
bond, bound himself to convey it to the plain: 
tiff: That the defendant, some time after the 
bargain, applied to the witness for a deed or 
a restoration of the notes, and was answered, 
the witness had no authority to make the deed, 
and referred him to the plaintiff: That the de. 
fendant has repeatedly applied to the witness 
to take back the land, as the plaintiff had not 
made, nor could make, a title; and on the 
witness’s refusal, said he would abandon the 
laud, which he has done, and the witness hag 
since seen another person on the land. The 
witness, in selling the land, as Bowie’s agent, 
acted under private instructions. His father’s 
bond to Bowie, he believes to be on record, in 
the office of the parish judge. Had the de- 
fendant had a title, he could have sold the land, 
or a part of it, toone Lacy. The defendant 
bought, he understands, with an intention of 
erecting a mill on the land, and was prevented 
from doing so, by his inability to have a title. 
He has made improvements to the value of 
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$300 or $400. The witness wrote to plaintiff West's District: 


to make a conveyance, but he failed doing so. 

A new trial-was moved for, on the ground 
of the verdict being contrary to law and evi- 
dence—of substantial justice not being done. 
It was refused. 

The notes of the defendant being still in the 
payee’s possession, the former had a right to 
resist the payment, if the consideration on 
which they were given has failed. This con- 
sideration was, that the plaintiff should make 
atitle. He neglected to do so, on the request 
of the defendant. The latter, then, was enti- 
tled to refuse complying with his part of the 
bargain, of which the plaintift declined to per- 
form his. The subsequent filing of the deed 
which the plaintiff had hitherto refused to give, 


cannot avail here. ‘The district judge was, 


bound to pronounce on the facts pleaded as they 
stood at the trial of the plea. ‘The facts set 
forth in the answer, are sufficient to overthrow 
the plaintiff’s claim. No subsequent act of 
the latter, not conctirred in by the former, can 
place the case ona different footing. 

It is therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
he affirmed, with costs. 


Sept. 1823. 


Pe 
Byrrp 
vs. 
Craig. 
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« West'n District 
Sept. 1823. 
Na 

Brnum 
vs. 
LEmorneE, 
























A sale of mi- 
nor’s property 
w hout the le- 
ga' solemnities, 
is void. And 
the circum- 
stance of the pa- 

- rish judge not 
knowing it was 
the property of 
minors, will not 
render it valid. 
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Scott for the plaintiff, Thomas ‘for the de- 
fendant. 


— oro 


BYNUM vs. LEMOINE. ' 


AppEAL from the court of the sixth district, 


’ Porter, J. delivered the opinion of the 
court. The petitioner avers that he is tutor to 
Isaac Lowe, a minor, under the years of pu- 
berty, and that his ward inherited from his an- 
cestor, a negro slave named Hannah, and a 
mulatto slave called Cloe, whom the defendant 
has taken into possession, and refuses to give 
ihem up. : 
The defendant sets up a title to the slaves 
claimed, in virtue of a sale made to him by the 
court of probates—a sale which, as appears by 
the evidence, was ordered at the request of the 


‘second husband of the minor’s mother, after 


her decease. 

This sale appears to have been made with- 
out a family meeting, and without an obsegy- 
ance of the other formalities prescribed by law 
for the alienation of minors’ property. It is 
therefore illegal, and this illegality is not eured 
by shewing that the parish judge, when he 








ct. 
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made the order, conceived he was selling the 
property of a person, other than the minor. 


There is no evidence in the record which 
shews the value of the services ; and we do not 
think this a case, in which the plaintiff should 
he aided by remanding the cause to ascertain 
them. ‘There is not any evidence that the de- 
fendant knew the property acquired by him 
belonged to the plaintiff—it appears to have 
been held in good faith. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Oakley for the plaintiff, Wilson for the de- 
fendant. 


2+ oOo 


COX vs. WILSON. 
AppEAL from the court of the sixth district. 


Matuews, J. delivered the opinion of the 
court. This suit is brought against the de- 
fendant, as surviving partner of the communi- 
ty of acquests and gains which existed between 
her and her late husband, James H. Gordon, 
to recover a debt contracted by the said James, 
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West’n District 
Sept. 1823 
SS ail 
Binum 
vs. 
Lemorne. 


The case will 
e remanded, if 
the finding of 
the jury leaves 
room to doubt. 
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WIuLson. 
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~— Rent during his life time. The petitioner also prays 
ww =a decree that his claim may be satisfied out of 


the property and effects belonging to the estate 
of the husband as administered by the defend- 
ant in her capacity of trutress of the minor chil- 
dren, as well as out of her separate property. 

The answer sets up ad«fence. Ist. A remu- 
neration by the wife, of the community of 
gains. 2d. That the estate of her late husband 
has been fairly and justly by her adininistered, 
for the benefit of all who may be iuterested in 
it. 

The case was submitted to a jury on special 
issues, who returned a verdict; upon which 
the court below gave judgment in favor of the 
plaintiff, confining his right of recovery to the 
estate of the late husband; from which he ap- 
pealed. 

The facts submitted to the jury are all found 
favorably to the widow’s privilege of remune- 
ration; except the eighth, on the part of the 
plaintiff. Un the finding of this fact, there is 
something obscure and unsatisfactory. It is 
stated to be truc, that the defendant did retain 
certain negroes tierein designated ; but that 
she kept them as her own. If they be really 
her bens propres or paraphernal estate, and she 
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has clearly a right to retain them free from 
pursuit on account of the debts of srid commu- 
nity. But the finding of this fact leaves her 
right doubtful, as the property is not positively 
declared to belong to her individually, and as 
no titles are found. This case is very similar 
in its situation to that of Pannel vs. Coe, §- al. 
decided at the last term of this court, which was 
remanded on account of uncertainty in the 
evidence. Ante, 355 

We are of opinion that justice requires the 
same kind of judgment im the present case. 


It is, therefore, ordered, adjudged and de- 
erced, that the judgment of the district court 
be avoiued, reversed, and annulled ; and it is 
further ordered, adjudged, and decreed, that 
this cause be remanded to the court below for 
a new trial; and that the appellant pay costs. 


Baldwin and Johnson for the plaintiff, Wilson 
for the defendant. 
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pas honestly renounced the community, she West's District 
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West'n District SYNDICS of BROOKE vs. HAMILTON. 
Sept. 1823. 


—v~  Appeat from the court of the seventh district, 
SynpIcs oF ; 


Brooke ; io 
vs. Martnews, J. delivered the opinion of the 


ee court. This case was before the court in sep¢, 
nl = term, 1821 ; and was then remanded for a new 
wacreferrel ty trial, Which has since taken place; and the 
plaintiffs being dissatisfied with the judgment 


consent, the re- 
ference will be 


presumed to 
Pave beenmade last rendered, took the present appeal. 


under the act a 
dani te The case in the court below, in consequence 


ae of intricate accounts, was, by order, submitted 

cate accounts. to arbitrators, as therein termed. This refer- 
ence took place without the consent of the par- 
ties, and consequently must be considered ag 
made in pursuance of the law which authori- 
ses such references by the sole act of a court, 
for the purpose of having long and intricate 
accounts liquidated. 

The referees reported in favor of the plain- 
tiffs $526 ; but proceeded to state a purchase 
of land made by the defendant, half of which, 
the district court decreed, should be taken by 
said plaintiffs at the valuation of § 5000, and 
rendered judgment for $ 3526, being the ba- 
lance of the $526. ‘This judgment is errone- 


ous, so far as it relates to the land in question ;. 


a point which was settled by the former judg- 
ment of this court. See 10 Martin, 286, 
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@onsidering the report of the referees, as West’n 


containing evidence of the amount really due 
from the defendant to the plaintiffs, it authori- 
ges'a judgment to that extent, in favor of the 
Jatter, which ought to have been rendered un- 
conditionally, by. the district court. 


It is therefore ordered, adjudged, and de- 


creed, that the judgment of the court below 
be avoided, reversed, and annulled. And pro- 
ceeding here to give such a judgment as ought 
there to have been given; it is further order- 
ed, adjudged, and decreed, that the plaintiffs 
and appellants do recover from the defendant 
and appellee the sum of eight thousand five 
hundred and twenty six dollars, with costs in 
both courts. 


Bullard for the plaiatifis, 7homas for the de- 
fendant. : 


- 26 


KIMBLE vs. KIMBLE & AL. 





633 


District 
Sept. 1823. 
evw 
Synpvics or 
Brooxse 
vs. 
Hani tox, 


Apr at from the court of the sixth district. Creditors may 


seize the pro- 


Martin, J. delivered the opinion of the 5<r7,. 
ferred without 


of their 
> trans- 


court. The petition states that M. W. Kimble, consideration 


by an authentic act, and for a valuable consi- 
VoL. 1. (N. 8.) 80 








634 


Sept. 1 
wane 
Kre1. E 



























* D8. 


CASES IN THE°SUPREME COURT 


Westn District deration, conveyed to the plaintiff, with other ; 


property, real and personal, a negro slave cal. 
led Sarah, who, ever since has continued jj; 


Kruste& 4 hig possession and his propertythat she hag, 


however, lately been seized to satisfy a jitd 
meat obtained by J. Smith, against said My W, 
Kimble. It conc!uded with a prayer for an in- 
junction, and thatthe said Smith, the sheriff 
and the deputy sheriff, and the said M. W, 
Kimble, be condemned to pay him $500, for 
damages he has suffered, that he may be quiet- 
ed in his possession, and have further relief. 

The defendant Kimble and the sherifi, 
pleaded the general issue. i! 

The former further pleaded, that the sale al 
leged in the petition was a simulated one, and 
was made at a time, when he was much em. 


barrassed, and with the view of protecting his 


property from execations, and that afterwards 


he surrendered to the plaintiff the notes he had . 


given to him, as the consideration of the sale, 
and he required that the plaintiff might be or- 
dered to answer certain interrogatories, on 
oath. | 

The sheriff farther pleaded, that the. slave 
was pointed out to him, by the defendant'Kim- 
‘ble, to be seized, for the satisfaction of the f. 
Su. 
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«4m answer to the interrogatories of the de- West'n District 


fendant Kimble, the plaintifi answered : 
_ 1, That the consideration of the sale was the 


motes and mortgages, mentioned imthe authen- Kee & Age 


tig act. 
~ @, They were surrendered: to the defendant 
Kimble; the plaintiff never paid them. 

3. He does not recollect that he ever promis- 
ed to return the bill of sale. The defendant 
frequently told. him. he might keep the proper- 
ty, and consider it as his own, and: that he 
‘would valien that the plaintiff should have it 
.than any body else. The plaintiff considered 
the property as his own, according to the sale, 
and was the legal owner anthorised. to. dispose. 
of it. 

4. The original intention of the parties was. 
to prevent a sale of the property by the she- 
riff. The defendant said he expected to lose 
the property ; at all. events, he did not care 
whether he ever got any part of it. ‘The plain- 
tiff considered himself as the lega!. owner, and 
sold a part of it with warranty, with the ce- 

. fendant’s knowledge. 

_ 5, He never considered’ himself*bound to 
give up the property. He considered it op- 

, tional with him to give it up or not. 
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The deputy sheriff pleaded, that he acted by 
the orders of his principal. 

The creditor, plaintiffin the fi. fa., pleaded 
the general issue, and that the sale exhibited 
by the plaintiff is a somulated one, and void ag 
to creditors. 

The injunction was made perpetual; afid 
the defendants appealed. 

The defendants introduced in evidence the 

record of the suit, in which the fi. fa. issued. 

The plaintiff introduced his deed of sale, 
and the vendor’s discharge. 

J. Kimble deposed that the plaintiff soll 
150 acres of land, which W. M. Kimble had 
soldhim. He had lived on the premises about 
two years. The plaintiff conveyed the land, 
at W. M. Kimble’s request, by letter. The 
plaintiff has none of the negroes mentioned in 
the deed of sale, except Sally;, she has been 6p 
the plantation purchased by the plaintiff from 
Plauche, about two years. 

Cappele deposcs that W. M. Kimble made 
a bargain for the sale of Charity, and the 
plaintiff made the title ; Scott made a bargain 
for 400 acres of land, but W. M. Kimble and 
the plaintiff made the title. 

J. Kimble deposed he heard the plaintiff 
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» the plaintiff and vendee holds to his use—the 
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say he had the property to hold for W. M. WestaDistriet 


Kimble. 
Our attention is first arrested hy a bill of ex- 


— a . . 7. vs. 
ceptions taken to the opinion of the court, in Krwste & at. 


ordering the plaintiff to answer W. M. Kim- 
ble’s interrogatories. 

It dogs not appear to us that the judge erred. 
The iuterrogatories were pertinent and mate- 
tial to the cause, in his opinion, and the 
defendant had sworn they would materially aid 
his defence. 

The evidence in the case shews, bevond the 
possibility of doubt, that the plaintiff holds the 
slave Suzan, without having paid, or being 
bound to pay, any thing therefor. That she 
Was conveyed to him for the purpose of being 
protected from the claim of the creditors of her 
owner ; that no alienation was intended, is to 
presumed, from the distressed situation of the 
alienor, and the subsequent conducr of the 
alienee, who (when the alienor found the 


chance to dispose of part of the aliened pro- 


perty,) made a title to the alienor’s bargainee. 
Nemo presumitur donare. The simulation of 
the sale is clearly proved: the vendor is a 
party to the suit; and has clearly shewn that 
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Sept. 1823. 


a 
KIMBLE 
vs. 
KIMBLE & An. 


The alleged 
attorney of ab 
sent heirs, is 
bound to shew 
his authority 
and the right 
of those claim- 
ing as heirs. 
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property, consequently, is liable to the atl 
tor’s execution, 


It is therefore ordered, adjudged, and de. 
creed, that the judgment be annulled, avoided, 
and reversed ; and that the injunction be dis. 
solved, and that the plaintiff pay costs in both, 
courts. 


Thomas for the plaintiffs, Bullard for the 
defendants. 


—<—3 4 oe 
SIBLEY vs. SLOCUM. 
Appeat from the court of the sixth district 


Porter, J. delivered the, opinion of ‘the 
court. This action was commenced in. the 
district court against the administratrix of a 
vacant estate. Judgment was given for the 
plaintiff; and the defendant not having pre- 
secuted her appeal, it has been brought up by 
the alleged attorney for the aqsent heirs, who 
suggests that the authority of the administra- 
trix has ccased by the operation of law, and 
that he legally represents the estate. 

There is nothing further shewn than the 
bare suggestion of the attorney at law in snp- 
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portof the allegation. He has urged that ‘his See — 
appearance before this tribunal is sufficient to GAA 
prove the fact, necessary to maintain the ap- — 
pédl. But in this, we thitik, he mistakes the S*°°e™ 
prestimption attached by law to his act. A 


licensed practitioner in our court is presumed 


.foactin good faith, and that he has been daly 


authorised by ‘the person for whom he ap- 
pears: but this appearance does not establish 
the quality of las claim, nor any other fact 
necessary to support the case. . 


It is therefore ordered, adjudged, and de- 
creed, that this appeal be dismissed, with 


- costs. 


Rost for the plaintiff, Desblieux for the de- 
fendant. 
0+ o~~ 
HENDERSON vs. STONE. 
ApreaL from the court of the sixth district Accidental or 
overpowering 


k ‘ . , ‘> >» . force d t 
Porter, J. delivered the opinion ‘of the excuse the 


court. This action ‘was ‘commenced ‘on a age oe 
Written contract, by which the parties ‘to this °° 

sui: agreed to run with certain horses “ a fair 

‘and honorable race,” on a day fixed, for the 


‘eam of $1000. It was ‘also stipulated; that in 
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Mgeeiieinet case either failed to comply with his agrée. 
~~ ~=—s ent, he should pay to the other five hundred 

Mayenne dollars. : 

Spans. The defendant denied the contract, ang 
pleaded that it was bilateral, and not executed 
in duplicata. And further, that he was pre. 
vented from running the race by accidents over. 
which he had no control, and which no pra. 
dence or foresight could have preventedinr 
Namely, by his horse running away and kil. 
ling himself, in training. 

The article of agreement entered into be: . 
tween the parties, and read in evidence, pur. 
ports, that the plaintiff and defendant entered 
into a contract, torun a race, such as is set | 
ferth in the petition. 

_ The plaintiff offered a w itness to prove, that 
in the negotiation which preceded this agree- 
ment, it was proposed to the defendant, the 
contract should be so made, that if either of the 
horses should be prevented from running on 
the day appointed by death, neither the sum 
bet, nor the forfeit, should be due tothe own- 
er of the other horse : and that a written con- 
tract to that effect was drawn up and present- 
ed to the defendant, which he refused to siga. 

The judge refused to receive thie testimony, 
and the plaintiff excepted. 
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“We think the judge did not err. If the testi- wath 


mony Offcred either added to the written agree- 
ment, or diminished it, the court could not le- 


gally receive it; for it would have been con- 


tradicting by parol, what the parties had redu- 
cedto writing. If it neither increased or dimi- 
nished the stipulations it was useless, It was 
not admissible to explain the instrument; for it 
was clear and plain, and required no explana- 
tion. 

Taking then the written contract, as the best 
evidence of what the parties covenanted to do, 
we proceed to examine its legal effect. The 
counsel for the defendant has referred to au- 


thorities, for the purpose of shewing, that where 


aperson, who has entered into an obligation to 
doa particular thing, is prevented by accident, 
or overpowering force, there is no ground for 
claiming damages for the non-performance; 
and that the nullity of the principal obligation, 
always carries with it that of the penalty. Po- 
thier, traité des obligations, nos. 149, 338, & 
339. Of the correctness of this doctrine, in or- 
dinary cases, there cannot be a doubt ; but we 
think it does not apply here. The contract, on 
which the action was commenced,is an aleatory 
one; and it is of the essence of such a contract. 
VoL. 1 (N. 5S.) $1 
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bi ogy that there should be risque incurred on one side 


SS i 
HxEnpvERSON 
ve. 
Srone. 





or the other. Tne defendant, when he entered 
into an engagement to run his horse by a par. 
ticular day, or pay five hundred dollars, took 
all risks; as well those which preceded the race, 


as those which might have occurred at the mo- 


ment of running. If the horse had become 
lame, or sick, so as to have been unable {9 
start, or if started, unable from these causes 
to run with his accustomed velocity, there can- 
not be a question that in the first hypothesis, 
the forfeit would be incurred, and in the se- 
cond, that the race would be lost: though in 
both instances there was accident, or the oc 
currence of an event which could not be com § 
trolled. We are unable to distinguish between § 
those cases and that now before us; betweeg 
partial and entire disability ; between the horse 
falling down and killing himself after he starts, 
or before. In both these cases the relative 
speed of the horses, which was the principal 
object of the contract, could not be ascertained, 
and yet in the former it is admitted the race 
would be lost. It is our opinion all risks were 
included by the agreement ; and this construt- 
tion, it is believed, meets the intention of the 
parties, who, it is probable, intended the penal- 
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{y, a8 a compensation for the trouble and ex- West'n Distr 


pense in preparing their horses. There isa w\~ 
case in the English hooks, where two young ™**?=™*0 
men made a bet depending on the livesof their 97°%-.... 
respective fathers. It turned out one of them 

was dead when the wager was made. This 
drcumstance would certainly have avoided an 

ordinary contract. Yet the agreement was 

enforced. This case certainly presents new 

ground, to which we are not familiar, and on 

which we tread with diffidence, but the result 

of our best judgment in the matter, is, that the 

plaintiff should recover. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs, 


Johnston and Wilson for the plaintiff, Thomas 
for the defendant. 


——x2[1o— 
INNIS vs. WARE. 


ApPEat from the court of the sixth district. Under apiea 

ef compensa- 

. = tion, if the de; 

Porter, J. delivered the opinion of tlre fendant ofr” 
court. ‘This‘action was commenced on an ac- oui cep 


count, in which the plaintiff’s claim for money oyavesten, = 
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West’n District had and received to his use: the hire of negr 
Sept. 1823. ' 
wow the use of oxen, &c, The defendant pleaded 


Innis demands of the same nature, in compensation; 
Warr. and prayed,judgment for the balance due him; 


without any i ont in fad ° b 
po ll the jury found a verdict in his favor; and the 


thereto in the plaintiff ed. ae, 
lower court, Prete app ealed ® 


none canbe . The evidence of the defendant was given ip 
made above. 


A jury may find the court below without opposition; but it,has 
sum due to th e been objected here, that it should not have been 
‘sefendant. received, as the matters offered in defence were 
not such as could be pleaded in compensation, 
We think the objection came too late; and : 
even if made below, could not have availed-t : | 


plaintiff, as the defence was properly offeredag | | 


a plea in reconvencion Curia. Phill. jurcro civil,’ | 1 
peremptories, § 15, no. 9. si ) 


An application was made for a new trial; of 
the ground of newly discovered testimony. It — 
was bottomed on an affidavit of the attorney, 
that his client was absent, and that since the 
trial he had discovered’ evidence that he was 
induced to believe would be material and im- 
portant to the interest of the plaintiff. This 
evidence consists in a memorandum made by 
a person residing out of the jurisdiction of the 
court, shewing a division of a erop of cotton 
made in 1821, between. the present parties... 

















OF THE STATE OF LOUISIANA 


of this memor i 0 West'nD 
copy andum is shewn to have pags 


peen taken by the plaintiff himself before the 
triad ~=And admitting it was material, which is 
not clear tous, we have no-doubt that it was 
awant of due diligence in the plaintiff not to 
have informed his attorney of the fact. 

It has been contended that under the act of 
1821, the court erred, in giving. judgment 
against the plaintiff, because the statute does 
not authorise a jury to give a verdict in favor 
of the defendant for. any particular sum. The 
statute authorises payment for the-balance of 
any claim which may be found due, and the 


court can, as legally ascertain that balance 
through the medium of a. jury, as in any other — 


mode. 


~The verdict, we think, has done justice, and 
we order, adjudge, and decree that the judg- 
ment rendered on it, be affirmed, with costs. 


.. Scott for the plaintiff, Thomas for the de- 
fendant. 
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bis Sa MNEELY vs. M\NEELY. ype Ge 
MNeriy _ Appeat from the court of the sixth district, 
vs. 
M‘NEELY. ©Porter, J. delivered the opinion of the 
Adation en pai- 


ement does not COUFT. This action was commenced, to re. 
Since withthe cover the possession of a negro girl, about 


fomalitese- eleven years old, whom it is alleged the defend. 
ofa donation. ant wrongfully retains from the plaintiff. 

The defence set up is, a donation made by. 
the plaintiff to the wife of the defendant, and 
possession for upwards of five years. 

The parol evidence given on the trial, was 
received without opposition or exception. We 
are therefore at liberty to examine what effect 
the contract proved should have between the 

- parties. | 
. Elizabeth Holme proves, that the plaintiff, 
{who is mother to the defendant’s wife,) told 
the witness, that the negro child was not worth 
the raising, and that she had given it to her 
daughter, on condition she would rear it; that 
the latter took the child, and did so. 

George Hays swears, that he has known 
the slave who is the subject of this suit, to be 
in the defendant’s possession, since the year 
1812. . : 

Thomas Patterson declares, that he has 
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known the negro girl named Mint; that he Westie Distsiet 
has frequently heard the plaintiff say, thatshe C~~ 
belonged to the defendant’s wife. Andonthe ™’N=#ur 
marriage of the latter, tae former delivered to MPNeezs. 
her this slave. 

Elizabeth Miller deposes, that the plaintiff 
informed her, that she had given the girl Mint, 
when an infant, to her daughter, for the trou- 
ble of raising it, its mother being compelled to 
leave it every day to work on the other side of 
the river. 

On the part of the plaintiff, it was proved, 
that the slave claimed was born in her posses- 
sion. 

The contract under which the defendant 
claims the property, is not a pure and simple do- 


rendered. It amounts to nothing more than a 
dation en paiement, and did not require the 
forms prescribed by law for donations purely 
such. This subject was fully gone into in the 
case of M‘Guire vs. Amelung and others, 12 
Martin, 649 ; and we refer to the authorities 
quoted, and the reasoning used in that cause, 
as the ground of our decision in this. We think 
judgment ought to be for the defendant. 


It is, therefore, ordered, adjudged and de- 
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Wein Diaisct creed, that the judgment of the district coupt 
Y 


SS i in 
WNsxty there be judgment for the defendant, with’ conte 
Nery. in both cuurts. . 7 


Mills for the plaintiff, Rost for the defen 
ant, 


—<=—a+o— 


STAFFORD vs. STAFFORD. 


, 
a) S 


Answers to in- . — 
terrogatories, | APPEAL from the court of the sixth district. 
contradicted 


by one witness. . ° 
by ge witness» Porter, J. delivered the opinion of the 


proof unlesshis court, The defendant is sued on a promissory 
testimony be 


supported by note; and pleads that he has paidit. To es- 
strong corrobo- 


rating circum- tablish his defence, he has propounded interra- 
t Ss 
— gatories to the plaintiff, who, in his answer, 


denies that any payment has been made. Teg | 


timony was given to disprove this answer, and 
the only question which the case presents i, 
whether that testimony satisfies the provisions 
of the law, on this subject. 

A witness was introduced, who swore thie 
he heard the plaintiff acknowledge the note 
was paid, So far the direction of the statute 
is complied with; but, we have looked.in vain 
. through the record for the “ strong corrobo- 
rating circunstances” in support of this witness 


be annulled, avoided, and reversed ; and’ tha _ 
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siders them furnished by the testimony of one 
Josephi Chambers, who proved that the slaves 
of the defendant cropped with those of the 
plaintiff, in the year 1816. Admitting that this 
fact would authorise us to draw the same con- 
clusion, we are unable to discover ‘that it is 
proved by thiswitness, or by any other, whose 
evidence is now before us. His testimony is, 
“that he understood that more hands cropped 
with Leroy Stafford, in the year 1816, than 
his own hands. Some of which were his sis- 
ter’s, and, perhaps, some the defendant had 
a claim on, or, perhaps, he might have owned 
them.” This, so far from being a “ strong cor- 
roborating circumstance”’ in favor of the wit- 
ness’s declaration, that he heard the plaintiff 
acknowledge he was paid: presents not even 
a light presumption in favor of it, for it amounts 
to nothing more than conjecture, that the de- 
fendant had slaves at work under the plain- 
tiff’s care, and gives no other circumstance by 
which that declaration can in any respect be 
considered as fortified. 


It is therefore ordered, adjudged, and de- 


VoL. 1. (N. 8.) 82 


649 
‘which the act requifes. 2 Mar. Dig. The Worn 


ept. 1823. 


|’ judge a quo in his opinion states, that he con- Cy.—~w 


STAFFORD 
v8. 
STAFFoRp. 
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West’nDistrict ind ' sla 
"Sept. 1823. creed, that the judgment of the district cou 


wv~ be annulled, avoided, and reversed. And itjg |. 


STAFFORD 


ve. _ further ordered, adjudged, and decreed, that 
STAFFORD: “the plaintiff do recover of the defendant the 
sum of nine hundred aad fifty dollars, withp. 

terest at six per cent. from the first day of Jang, 

- ary, 1815, until paid, and costs in both courts, 


Baldwin for the plaintiff, Thomas for the 
defendant. 


24+ 


DAVIS vs. PRE VOST’S HEIRS.—12 Martin, 445. | 


Whetherthe AppeaL from the court of the fifth district, 
vendee can re- i 


ne nT Johnston, for the defendants. The le 
cote a gal principles upon which this case depends, 
rennin have been discussed with ability by two learn 
sel ed-counsel, and most of the points of law and 
evidence adjudged by the court in the case 
Prevost’s ys. Johnston’s heirs. 9 Martin, 123, 
Teking the law as it has been settled, and 
the evidence as it is acknowledged to be, I shall 
present only such considerations as have ‘mot 
been drawr into the argument, and endeavour 
to pin the attention of the court upon the points 
on which the case now depends. 


It is not contended then, that the plaintifs, 
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’ claim, have ever actually occupied or cultiva- 


ted the land. ‘Ihey have had merely a civil or 


651 


or any person, undef whom they pretend to West’nDistrict . 


Sept. 1823. 
Pry wy 


Davis 
vs. 


constructive possession under their title. Their P®®¥os7"s#’a= 


grant is dated in 1777: since which they have 
made no claim, nor exercised any right of own-. 
eship over it. 

It is true that Lessassier actually cultivated 
the land in indigo, on the West sire, in 1776, 
and continued on the land until 180, at which 
time Macarty entered, and remained upon the 
land, until 1785 or 1786. He made a way 
across the bayou, cut the wood, made a clear- 
ing, and one year had corn on the east side. 
It then remained unoccupied until Loisel en- 
tered, under the sale from Macarty’s heirs to 
Prevost; who has been in _ possession ever 
aince. The land in dispute lies oppesite the 
improvement, where Lessassier and Macarty 
lived, and ‘included the clearing made on the 
east side. 

We must be quieted, unless they shew a bet- 
ten legal title—which they cannot. Ist. Be- 
cause their title has been virtually released to 
the defendants. 2d. Because it has been lost 
by prescription. 

If the present plaintiffs have any right, it is 
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West’n District Gerived from the recognitive act. This. is 
Sept. 1823. 


w~v-~_~=smeereily confirmatory of the primordial title, and 
Davis conveys ao new right. It is evidence of the 
Parvost’s 88% enymerations it contains; to wit: That the 
grantees had sold and conveyed all their right 
.to La Houssaie. ‘The heirs could sell no right, 
unless they inherited from the ancestor. They 
did not inherit from him, because he, by a ju- 
dicial confession, has acknowledged a relin- 

quishment of his title. 

The board of commissioners was establish- 
ed by act of congress, to hear-and determine 
upon the rights of individuals to lands, accord- 
ing tolaw. Itwas a court of record, with a 
limited jurisdiction. This board-received writ- 
ten notices of claims ; took evidence in writing, 
subscribed by witnesses, in the form of deposi- 
tions ; kept a record of its proceedings, bya 
clerk ; and adjudged the rights of the parties 
it was essentially a court. Before this tribunal 
the heirs of Macarty presented their claim to 
this land. There was a difficulty then, which 
is yet felt, in shewing title. The lapse of time, 
the death of witnesses, the conflagration of his 
house, the loss of papers, and, above all, there 
were existing grants on the land. to which’ La 
Houssaie had the legal title. ‘They appealed to 
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) the integrity of La Houssaie, the only person 


having an adverse right—and, perhaps, the 
only one acquainted with the transactions. 
‘He, with a noble disintereatedness, declared in 
writing, and under oath, ‘‘ That he knows of 
Col. Macarty having purchased of Vincent 
Lessassier 80 arpents of land front, with the 
depth of 40 arpents on each side of the Bayou 
Teche; and that be, the said Lessassier, pur- 
chased the same of four other persons, and was 
bounded above and below, on said bayou, by 
lands of Madame Loisel. 

He proves also the settlement and cultiva- 
tion by Lessassier and Macarty, and has been 
known to him, and generally, as the property 
of Col. Macarty. That the government re- 

“fused to re-grant the land, although often. soli- 
cited ; and that the taxes were always paid by 
Col. Macarty, up to the time of the sale to Pre- 
vost.”” The heirs of Macarty called upon La 
Houssaie to acknowledge or deny their title. It 
was in substance tendering kim the decisory 
oath ; and he recognised their title ; and, in ef- 
fect, acknowledged that whatever right he had 
under the grantees, had, in some way not ne- 
cessary to explain, ceased, to the benefit of the 

claimant. 


West’n District 
Sept. 1823. 
ad 
Davis 
v8. 
PrReEvost’s ®’RS 
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West’n District 
Sept. 1823. 
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Davis 
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This declaration stands in the place of‘a re- 
cognitive act, and confirms our title. It makes 


all things plain. It supports a presumption, 


created by forty years’ abandonment. It cor- 
roborates the acknowledgment of Herbert, that 
Macarty had acquired the land in some way, 
ft corresponds with the general understanding 
ofthe country. It accounts for their continued 
claim ; the occupation of both sides of thé 


Teche ; the surveying of 80 arpents: on both — 


sides; and the payment of taxes during many, 
years, before the change of government. It ve- 
rifies the oath and recognitive act of Madame 
Lessassier. 

- Lands were of little value under the § panist 
government. ‘Titles were obtained without, 
much difficulty or expense, and surrendered 
without ceremony. Sometimes, by the tolera- 


tion and usage of the country, removed froftt 


one place to another; often exchanged or re- 
linquished to others, as suited their interest or 
caprice ; and among a people, few of whom 
could read or write, and of whom it may with 
trnth be said, that integrity and good faith had 
almost superceded the necessity of law. ‘These 
transactions were often informally and negli- 


gently made- 
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 terrupted ; and that after a length of time it 


| _ the heirs of La Houssaie should not be heard to 
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is impossible, i i io West’n District 
lt e impossible, in the nature of things, io papa 
explain every occurrence, and prove every act. UGnv-w 
, : Davis 
After alapse of thirty years, the law wisely = 
presuines title.-—Time supplies the place. It is P®#¥957"s#’8s 
not surprising that a sale should be lost, an ex- 


change mislaid, or achain of conveyance in- 





should be forgotten by all but the immediate 
parties ; and this has actually happened to the 
plaintiffs also. In the absence, then, of all law, 
and upon general principles of equity alone, 


deny the truth, or the force of this declaration. d 
This avowal, made upon due notice, with 

great circumspection and solemnity, is, at least, 

not inferior to an act under private signature, 

which would convey or relinquish the title: 

One is a private, the other public, and of re- 

cord. One is merely declaratory ; the other 

has the sanction of an oath. One stands alone ; 

the other is verified, by long acquiescence on 

one side and continued claim on the other. 

But take from this tribumal its judicial attri- 

butes, and from the oath its legal sanctity, it 

would then stand as a written confession, but 

made in a proceeding of great public notoriety, 

and with great circumspection. 
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West'nDistrict La confession ae celui a qui on impute un 
a~ fait est un preuve suffisante en manere civile, 


lorsqu’elle est futte dans les formes requises, 
La confession se fait ou en jugement ou hors 
jugement. La confession judiciaire libre e 
simple faite en gugement pur la partie méme oy 
par sonfondé de pouvoir est une preuve suffisunte, 
A Végard de Vaveu fait hors jugrment, ou il est 
ecritow tlne Pest pas; déns le prémiér casyil 
fait. preuve complété contre son uuteur; aans ke 
seeond cas, comme tl ne peut étre établi que par 
temoins, il ne peut avoir d’effet que dans le cas 
ou la preuve testimoniate est permise. Ferriere, 
Dic. Be Proit, vol. 4, p. 542, word “ Preure? 


The same law is found in all the French at- 
thorities, and in.the Partidas, § Civil Code. 
The plaintiffs cannot deny what is contain 
ed in their recognitive act, to wit: that shey 


had full knowledge that their ancestors, the: - 


grantees, had, in the year 1787 made an ex- 
change with La Houssaie pere, by which he 
acquired from the grantees the land at Chicot 
Noir; and as no safe is now shewn from him, 
the title must have continued in him, until his 
death. La Houssaie and Macarty were then 


adverse claimants ; and the only claimants to 


the Jand. 
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The avowal of La Houssaie is full proof be- West'nDistrict 


tween him and Macarty an./ their ayant causes. 
The present plaintiffs hold, by a private act, 
from the heirs of La Houssaie. ‘Lhe evidence 
is therelore equally conclusive betweer them 
and those who hold under Macarty and his 
heirs, or ayint causes. ; i 

This confession of La Houssaie is either a 
judicial or a written confession ; and in either 
ease, is full proof betwee the parties, of what 
it contains ; and they cannot evade the effect 
of any sale, or title, or confession, which he 
may have made. 

The confession of La Houssaie was made in 
writing ; subscribed by him before a parish 
judge ; and is therefore equal to a notarial 
act, if it is not equivalent foasale. But it was 
taken under oath, before the judge of the parish 
of St. Martin, by virtue of a dedimus from the 
board of commissioners, to be read in a case 
then pending before them in relation to the ti- 
tle of Macarty. It is therefore a judicial con- 
fession. Itis mide in a public office ; and the 
same where -the plaintiff’s sale was executed. 
It was taken, and deposited, in the office uf the 
register of lands ; the most public office in tie 
district, in relation to lands. It is duly certi- 
Von. § (Ne 8.) 83 


Sept. 1823. 


a 
Davis 
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PRevost’s HRS 
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fied by the judge,in the usual form of depositions, 
and a sworn copy of the register, filed in this 


cause. (Certified copies from the register’s of- 


; 


fice have heretofore been held good. .) 


An exception was taken to il in the court be- 


low, that it was ex parte. his is not parole 


evidence taken by deposition in the cause, by, 


adedimus from thi§ ceurt, in which notice 
would be required It is a copy of an act, 
which the law makes evidence; as a copy of 
any judicial proceeding, ur writing is evidence, 

There is an absurdity in the idea, as well as 
confusion in the mind, that a man’s confession 
can be ex parte, as relates to himself and his 
heirs and assigns.-—He is himself the party. 
There is no other objection, to the confession 


in the bill of exceptions. It is authenticated, ‘ 


as all other depositions ; and that no doubt 
might remain in a question cf so much interest 
to the defendants, they caused a copy to be 
furnished under the oath of the register, before 


a justice of the peace. It is evidence as a con- 
fession: and it is evidence as a deposition, 


The deposition of a deceased person taken on 
a petition to the general assembly of Connec- 


ticut (who were called on to exercise a judicial 


power) between the same parties, and relative 
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vt to the same point now at issue, will be receiv- ba ae 
NS ed in evidence. 1 Root, 81. Ray vs. Rush. aw 
of A party will be admitted to prove toa jury by pod 
+ | awitness what a ‘person deceased has sworn PS#vost’s #’ss 
C= | before commissioners appointed for a special 

le | purpose, by the legislature of Maryland. How- 

oY, 7 | ells Lessee vs. Tilder. 1 Hen. & Mun. 48, 

v¢ |} Evidence of what deceased persons have de- 

th élared, is good ; much more their written cvi- 

of dence. 

* “An Onondago commissioner (in New York) 

x will be a competent witness to prove what 

1 | persons deceased swore before the commission- 

re ers, in relation to a dispute about the title be- 

y tween the same parties.” 2 John. Rep. 17. 

a Porter vs. Bailey. 

4, The only doubt here was as to the propriety 

" of receiving parol evidence. But there was 

. no doubt a8 to evidence taken before commis- 


sioners. What was admitted in a former suit 
between those whose interest'is now represented 


2 BBs 


ia the present suit, by the parties, will be re- 
" ceived in evidence. Fitch vs. Hyde, Kirby, 258. 


n ‘ ¢ 
: Evidence of what a deceased witness has sworn 

; ona former trial between the same parties ad- 

d ~— ' : 

st missible. Peake’s Evid 39, note. 1 Strange, 

e 


162. Pelten vs. Nelter. 2 Lord Raym. 1166, 








660 


West’n District The deposition taken in chancery is good. 


Sept. 1823. 
and 
AVIS 
v8. 
Paevost’s n’RS 


CASES IN THE SUPREME COURT 


2 P. Williams, 863. Coke vs. Farindle.. « The 


declarations of a person in possession of land, | 


as to his title, are admissible evidence against 
him, and atl persons claiming under him,” 


4 John. Rep. 230. Jackson § al. vs. Bard. 


In the case of Andrew’s lessee vs. Fleming, 
3 Dall. 93, it was held, that a conversation 
between the husband of the defendant, under 
whom she held possession, and Collindar, un: 
der whom the plaintiff claimed, was admissi- 
ble evidence. 

Under particular circumstances parol evi- 
dence of continu:d possession on the part of the 
grantor, and the grantee’s acknowledgment of 


his right, may be given in evidence, for the 


jury to presume against a deed, that the grantee 





has relinquished or re-conveyed his right, 
1 Henning & Munford, 53, Brigg’s adm. vs, 
Alderson. 

It is too plain to, multiply authorities. The 
confession is full proof of what it contains. It 
acknowledges with the force of a recognitive 
act, and with the solemnity of the decisory, 
oath; and they are each of a dignity equal to 
an act under private signature, and full evi- 
dence between the parties and tliose who 


e 
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claim under them; if not evidence against dealer yy 


persons. x 


In this case, the property was of great value, 


7 he question propounded to Macarty was of Punvestis@ine 


the greatest moment to the fortunes of those 
concerned. ‘The proposition is distinct, cer- 
tain, and definite ; the mind of La Houssaie 
was fully awakened to the subject, and ap- 
prised of all the consequences. The answer 
is fulland precise, That -* the land clarmed, to 
wit, eighty arpents front on both sides of the 
Teche, at Chicot Noir, was the property of the 
late J. B. Macarty.” The inference is perfect, 
that it dd not belong to La Houssaie. But the 
recognitive act proves, that at a period anterior, 
it had belonged to him; he must have known 
the fact, and had in his mind a distinct know- 
ledge of the transaction, by which his title had 
been transferred to us; whether by sale or ex- 
change. ‘The declarant had a perfect know- 
jedge of all the facts ; and perhaps no man was 
ever called on to decide a question of greater 
interest or delicacy, in relation to hiniself. He 
had a Jegal title under the grantees: our title 
was lost; and we had no means of proving its 
loss or its contents; and we had no remedy, 
but by appealing to’ the conscience of the 
party. 
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West’n District nfession is CV s eee a 
Sept. 1823. If confession is ever evidence, it is’ so here - 


wv~ from necessity, as well as for the purposes of 
D F . 7 - ~ , 
vs justice. If we had foreseen this collusion be- 


tween his heirs and the plaintiffs, we should 
have taken his evidence, De bene esse. Ifthe 
had lived, and his integrity had yielded to the 
temptation which this speculation holds out, 
we should have availed ourselves of his an- 
swers to interrogatories : we shauld have faced 
him with his own avowal—and could he have 
denied his declaration ? | 

If in the sale of Macarty’s heirs to Prevost, 
La Houssaie had written, “FE have always 
considered the land sold, as the property of 
the vendor,” this would be a virtual relin- 
-quishment of his title? If he had written the 
same at the foot of a mortgage, he would be 
estopped from urging a claim against the 


rights of the mortgagee. The curator and ex- 


ecutor are both bound by an inventory. An 
express acquiescence of a party in a sale or 
mortgage, will, in the courts of chancery, post- 
pone the claims of the party, to those which he 
seems to recognize by not declaring himself, 
All these belong to a ciass of cases, founded 
upon obvious principles of naturs! justice, that 
the mind recognises as soon as perceived. The 
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courts of England and the United States have V Suet tee 
uniformly sustained them. Is it not equally uw 
binding, when executed publicly in an office, 24" 
subscribed and sworn to? Can it lose its ef- P8#vos7’sm’as 
fect, by the form, or mode, or place of execu- 
tion P : 
_ This declaration was notice to all claimants 
under Macarty that La Houssaie bad no title. 
It would have been an open violation of faith, 
truth, and honor, if he had afterwards brought 
this suit, or sold any right to these lands. 

But he never asserted any claim to it after- 
wards. He did not sell it. He died. The 


heirs succeeded to his rights; and no more, 


_ If he did not die possessed, the heirs could not 


inherit. They therefore had no right; and 
could sell none. a Houssaie could not re- 
cover these lands ;—can his heirs do. what the 
ancestor could noz? Or create a higher title in 
their vendees than they had themselves ? 

They claim in the same right, with all. the 
equity, and encumbered With all the condi- 
tions. If La Houssaie could not hold, or re- 
cover this land, he could not have disposed of 
it by will. Ifhe had no right to willit, the law 
could not entitle them4o inherit it. 

There was but one mode by which our 


7 





664 


CASES IN THE SUPREME COURT 


West’n District yights could have been impaired or weaken@@; 


Sept. 1823. 


Cv—~~ and that was, by a sale by public act ; which, 


Danis 
v8. 


under the laws of the state, might have pre- 


Parvost’s H's vailed over our title ; and.that, perhaps, would 





have depended upon the purchaser’s know- 
ledge of our title and possession. , 

This declaration is good against him ; and 
is equivalent to an act under private signature, 
Let us pursue the analogy. 

A sale under private signature, conveys all 
the right: The party acquires a legal title, 
which justifies his possess'on. The vendor has 


nothing left which he can sell, with ut com" 
mitting fraud upon one or both of the parties. — 


But having legally divested himself of all ctl 
as well vs the possession, he dies. He trant 
mits nothing to his heirs ; and this sale is bind: 


ing upon them ; and is good against creditot§, 


_ Amortgage under private signature, is a4é 
gal mode of securing the payment of a debt. 
It may be defeated by a mortgage or sale hy 
publicact. Yetif the mortgagor dies withott 
defeating it, the private mortgage remains a 
good security upon the property against all 
simple creditors ; and is binding on the heirs. 
So a confession is proof against him and his 
heirs. It is not good against those, who pur- 
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Ad: | chase from him, by. public act, in good Jaith, ‘Si 
ich, without notice. But if he dies without making ph 
ea | such act, then it being fall proof against him, it _— 


uf js full proof against his heirs, as it must be Paxvost’s n'sts 
jy. | against all those who buy from them. If the 
7 law is not thus construed, a private sale, or 


and mortgage, or judicial confession, will have no 
ie effect But during the life time of the party, 
even if he acts with good faith. If the heirs 
all may defeat the estate created, by selling by 
tle, public act. If they can defeat it, they may do 
has it with full notice, fraudulently and even col- 
vm.” lusively with the purchaser. 
ies. | But upon general principles of justice, be- 
riche tween men acting honestly, is-it just, that a 
1s purchaser by priv. te act, for a good considera- 
nd: tion, in possession, should be dispossessed by 
ors. heirs, whose ancestor received the price ; sup- 
Je | posing them to sell even to an innocent pur- 
ébt. chaser ? 
hy |. ‘It is better that he should be bound to know 
oat of whom he buys, what title they have, and 
‘‘ who is in possession.— ‘That they should take 
all care. . | 
i. But when we contemplate the abuse of this 
his right, the frauds it will legalize, the villainies 
ur- | will encourage, the confusion of property, 


VoL. 1. (N. 8.) 84, 
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Wese Rent and ruin of individuals that will follow. the — 
et principle i is too dangerous and revolting. 


But if the heir finds another in Possession, 


Parvost’s w’8s js that. not notice to him? and can he, with 


good faith, sell what he finds in the possess 

of another, under the belief that he is the true 
owner ? and can the purchaser appeal to. the 
laws to protect him? He knows, at least, thag 
the property is in dispute ; that he buys a law, 
suit; that there is an adverse right ; and that 
he must turn out of possession a bona Ste 
holder. 

Is he the innocent purchaser the law wag 
made to secure? He is put on his guard ; he 
knows the danger; he runs the risk; and at 
least buys only the haul of the net—the hape, 
But, on the other hand, the holder has no 
means of protecting himself. He ascertaing 
there is no prior title ; obtains possession ; and 


has the consent of all parties; but he cannot . 
guard himself against subsequent speculations 


of heirs, or fraudulent comhinations to deprive 
him of his property: 
It is alleged that the plaintiffs have a legal 


title from the heirs of La Houssaie, acquired | 


by public act. ‘That they are third persons; 
and innocent purchasers, without notice. While 


- eae. ee | ee 
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‘ . ee Wi tn District 
the donféssion of La Houssaie is only good Seat. 1823. 


evidence against him, his h-irs and assigns. ow 
Preply, ist. ‘Phe plaintiffs have not produ- ~ 3 
ceéd'n 'publie act made authentic, duly recorded Braver. 
in the parish where the land lies. “It lies in the 

parish of St. Marie. The sales are made in 


the parish of St. Martin ; and do not appear to 


- pe recorded. They are not, therefore, public 


acts. If both sales are private, the prior has 
preference. Merlin, Questions de Droit, (Tvers.) 
We had possession. - If the titles: were equal, 
the possession must prevail. 

2d. They are not third persons, but ayant 
causes of La Houssaie and his heirs. They 
have only a private sale of the heirs conveying 
a naked right. 
_ 3d. They had notice of our adverse posses- 
sion ; and are not innocent purchasers. 

An act of the legislature has provided, that 
all sales, mortgages, and lienis, which dispose 
of, or encumber, real property, shall be made 
by public act,.and° duly recorded in the parish 
where the property lies, or it shall not be good 
against third persons. The object of this law 
is to proteet third’ persons and innocent pur. 
chasers from private, clandestine, and fraudu- 
lent sales and mortgages. The act must Te- * 








CASES LN 'tHE SUPREME COURT 


Distzint ceive such construction as will meet the reason 
~~~ and intention of the stetute; as will repress 


the mischief, and advance the remedy ; and 


Pazvost’s B85 such interpretatiun as it ought to have stand- 


ing with other laws on the same subject. 

‘¢ An act under private signature, has, be, 
tween those who have subscribed it. and theix 
heirs and assigns, (ayant cause,) the same ere 
dit as an authentic act.’’? Code, 306, ar. 224, 
It is not then necessary to record an act, for 
the benefit or protection of heirs or assigns, 
They are bound by what the ancestorhas done 
by private act. Heirs and assigns are not 
therefore third persons in the contemplation of 
law. The want of registering cannot be plead. 
ed by any one of the contracting parties, their 
heirs or assigns. Jd. art. 228. 

An act under private signature has no date 
against third persons, but from the day it is 
enregistered, or from the day of the death of 
those who have subscribed it. Drow Frangais, 
art. 1328. From this it would seem, that death 


consummated the act; and as it regards his 


heirs, the act becomes authentic. That conse- 
quently they cannot afterwards sell to another 
what the ancestor has legally sold. 

I will not contend here, as Toullier has 
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done, in commenting upon this part’ of the West'a District 


‘eode in France, that ayant causes means all per- 
sons that hold:‘under the same common title, 
or from the same source. 

But I will adopt the other gpustrontiods that 
ayant causes here only implies those who hold 
under the same identical act. 

Third persons then are all those who have 
not signed the act, and who are not their heirs, 
or who do not hold under them by that act. 

It results still, that heirs are now third per- 
sons ; and that consequently, a private act, or 


' written confession, is binding on them, and 


their ayant eauses, though not against third 
persons. 

Again, the object of this recording is to give 
notice. But if the party has knowledge of the 
prior sale, he has notice ; and under a similar 
Jaw in England, and all these states, it has been 
uniformly held, that notice dispenses with the 
registry ; because he is not an innocent pur- 
chaser. Iu this case we shew an adverse pus- 
session. ‘The purchaser knew ha was buying 
of heirs, who had only a naked right; and 
they were bound to know, that any private act 
of the ancestor, would be valid against the 
public act of the heir. 
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By the Roman law, the heir to an imestaté, — ; 
“~~~ who died before his entry to the inheritance, 


did not transmit his right to the heirs. ‘So that 


ParvosPs®R: he did not acquire the inheritance but by his 


entry to it. 2 Domat.-577. case 0. (note.) 
Again, The seller, to inspire good faith; ‘or 
to convey a perfect title, ought to join the 
right of property to the possession. — 
0<- It is stated by Judge Kent, 9 Jolin. 58. 


Jackson vs. Dermont. ‘ That it ts a well set. — 


tled priaciple of law, that if a person out: of 
possession conveys to a stranger land held ad: 


versely by another, the conveyance is void ; 86 


that the stranger cannot maintain an action 
upon it.” ‘* The principle is conformable te 
the whole genius of the common law.” ‘It 
was the fundamental law of feuds, on the con- 
tinent of Europe” Voet says, “ Delivery is 
still necessary in Holland and Germany, to the 
transfer of real property.”—* It is, no doubt, 
the general sense and usage of mankind, that 
the transfer of real property should not be va- 
lid, unless the grantor had the capacity as well 
as the intention to deliver the possession; and 
actually does it.” Blackssone says, ‘ It pre- 
vails in the codes of all well governed nations; 
for possession is an essential part of the title 
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es dominion over property.” 2 Comment. “Sit oe 


3H, 12... , 
,* Where a bona fide purchaser of, a en- 


ters under his deed, and continues in open pos- P##¥9st’*#’s 


session of it, a second purchaser cannot avail 
himself of the first purchaser’s neglect to regis- 
ter his deed ;”’ because, as the whole object of 
the registry is, to give notice, and as:there are 
circumstances within the knowledge of the se- 
cond purchaser, as strong as the registry of the 
deed, to satisfy him of a previous conveyance, 
his purchase will be deemed fraudulent against 
the first purchaser; and he will not reap the 
fruits of his own iniquity.” ~ (J. Parker,) 6 


Massachusetts Repovts, 487, Davis vs. Blunt. 


Every civilized country had a similar law. 
Indeed it is essential to the well being of soci- 
ety. But it will be useful to see what con- 
struction has been given to it by enlightened 
men, for the purpose of restraining fraud, and 
attaining the ends of justice. 

There is an able reading of this statute by 
Judge Trowbridge, (Supt. to vol. 3, Mass. Rep.) 
in which it is laid down, that possession is ne- 
cessary to enable the party to sell; and that an 
adverse possession is good notice to a subse- 
quent purchaser. 
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‘‘ The registry is designed to give notice, ta 
order to prevent purchasers being imposed up. 
on by prior conveyances ; which they are jn. 


Parvost’s®’8s no danger of when they have notice,” * Pog: 





session and visible improvement of land; “ig 


such evidence of the alterations of the property, — 
as wiil amount to implied notice thereof.” «No _ 


fair purchaser is, in such case, in danger of 
being defrauded, if he uses the caution he 


ought todo.” “The purchase of an estate, | 
with express or implied notice of the prier con- _ 
veyance isfraudulent.” 1 Burr. 474. Mansfield. - 


It is said, in the case of Davis vs. Blunt, vol. 
6, Mass. Rep. “ No case can be stronger that 
the present, to shew the reasonableness and ne: . 
cessity of such a construction of the statute, 
Here the creditor assists in the sale of the land, 
by attesting the deed ; lives in sight of the ex- 
pensive improvements making by the pur- 
chaser; sees him in the daily occupation of his 
estate ; and still, knowing of an inadvertence, 


he treacheruusly attempts to turn it to account, — 


by seizing the property into his own hands, 
made valnab e by the labor and money of tlie 
man he had ensuared.—If he could prevail, 
great would be the reproach of th. law. “ But 
our wise and learned predecessors have for a 
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long, succession of years establishes.a doctrine 
-which,totally defeats a fraud of this sort.”, 
. ltis clear that where. vendor sells.to two 


persons, that a fraud, must. be. committed Pagvosr’s #’as 


against-one, or both... The object of the, law.is 
toprevent the fraud, and .to protect.the.inno- 
ceat. If A, sells to B. and retains the posses- 


| sion, and.then sells to C, A. has. committed a 
fraud; but B. has enabled him to impase on c, 


and ought therefore to suffer. 
_ But.if B. was in possession, C. would have 
-notice, and would therefore buy with his.eyes 
open. . The recording of his deed, with know- 
ledge of the adverse possession, would not en- 
ditle him to recover the possession A. held by a 
private act, much less could he recover, haviag 
only a private sale himself. Pothier, traité de 
Vente, 331. art, 317. 

“ Lorsque-le vendeur n’est pas lui méme en 
possession de la chose qu’il vend, il est evident 
qu’il ne peut faire aucune tradition réelle ou feinte 
de cette chose. Car, la tradition étant dativ.pos- 
sessionis, le vendeur qui n’a pas lui méme la 
ipassession de la chose qu'il rend, ne, peut la 
donner & Pucheteur; nemo dat quod. non habet. 
Ui ne peut ence eas que subroger Dacheteur au _ 
doit qu’il a_de.revendiquer la chose ; La de- 

Vou. 1 (N. 8.) 85 . 
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WestnDistrict nande que donne Pacheteur en eonsequencede — 


Sept. 1823. ; 
ww eile subrogation; ne le saisit que-du ‘droit de t 
DATS revendigiter, et ‘ton de la chose revendiguée, qui | ‘ 





Parvosts Was pita Gté vendue : ce nest que le déluis'qui ti | 1} 
est fart sur cette demande, qui le saisit de*tette 
chose et qui lui en fait acquerir la propriétéien 
lui'en faisant passer ‘la possession.” page 382, 
Traté-de Vente, art. 317. Le contrat de’ ven 
ne peut pas produire par luiméme cet effet) tes 
contrats ne peuvent que former, des engagements 
personels entre les vontractans; ce n'est que lu 
tradition gut se fait en-consequenee du contfat 
qui peut transferer la propriété de la chose qui 
a fait Pobjct du contrét; sutvant cet regte'tta- 
ditionidus, non nudis conventionibus dominis | y 
transferuntur. J refer also to at. 319. 5 h 

In the Traité du droit de Propriété, vol. 1, | 
983, art. 286, ‘ Regulierement, cette action it 
nappartient qu’acelui qui a le domaine de pro- t 
pritié, de la chose revendequée et ne peut étre'tn- 
tenté que par lwi. In rem actio competit ei qui 
aut jure gentium ant jure civil: dominiwm de 
guisivit. 

In France, ‘a lessee cannot be disposseséd 
‘by virtue’of‘a public sale. ‘See Merlin, vol.'6, 

(tiers.) And it -has been held in this court, | 

that‘a verbal lease, with possession, wag good,| 

against a written one. 
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Emight avail mysclf af the constauction.of. West Distriat: 
: ‘ : Sept. 1823s. 
theswvords. ayant cause, which: has given.pise t\Q wy 


an animated discussion in, Krance. . But,as 


that would defeat the’end of the, law, which Psevesrswasr 


properly understood, will be fund. to contri- 
bute, in a high degree, to the security of pro- 
perty, I, adopt the most limited definition,-of 
the expression. 1 conclude that heirs and those 
who hold in their right are not third persons. 


- That a private sale, or written, or judicial ac- 


knowledgment, is good between the parties, 
their heirs and.assigns. And that, consequent- 
ly, a sale from La Houssaie’s heirs, conveys 
ouly the naked.right, which he had, by a pre- 
vious act released to us. Nemo dat quod: non 
habct. Possession is necessary :o delivery, as 
delivery isto a sale. Adverse possession then 
implies a defective title; and is therefore-no- 
tice.in law of a prior conveyance. 

Notice is equivalent to registry. Adverse 
possession beiag notice ¢o third persons ; they 
ae not innocent purchasers ; and, consequent- 
ly, not entitled to tho favor or protection of the 
law. 

This construction has been given by men.of 
great experience, conversant with the affairs of 
men, and awakened. by all the arts and sub 
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wages tleties, and combinations, by which the wary 
and the watchful sdrprise the innocent’ = 3 


overreach the ignorant. SE 


Parvost’s wks ” Fn this case/then, La Houssaié has made an 


acknowledgment, which operates in law asa,’ 


act of confirmation of our right, and a releate 
of his Own title. He dies; and his act, whit 4 
before could not operate against third persons? 
is consummated. The Heirs find us in posses? 

sion, and sell to the present plaintiffs ; and now 
they claim as third persons--Innocent pute 

chasers—surprised by ourdormant title! Théy _ 


purchased with their cyes open. They prevail 


upon the heirs of La Houssaie to violate theit 


good faith; to sell a speculative right—an ex- 
péctancy: living in the country, in the face of 


our possessions ; with a full knowledge of all” 


the facts; and by a private title too!! " 
They purchase tobe sure, not techrically'® 
itigious right, but what is worse, a law sutt— 


not pending’; but what, in point of morals, if 


more odious, a right to stir up litigations—and _ 


they are entitled to all the credit that results 
from the difference, by shewing that theirs is 
not a litigious right—And these are the inno- 
cent purchasers: third persons without notice, 
in whose fayor the equity of the court is in- 


voked. 
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OF ‘THE STATE OF LOUISIANA. 


We arein possession, fn good faith, with W 


 {i@ consent and acknowledgment of the ad- . 


verse party; withno view to speculation ; ‘but 


for-actual caltivation. And now, what is the P=tvost's 2's 


court required todo for the proteétion of those 
innocent parties ?~-To revire an obsolete title, 
dog up from the ‘archives; whéfe it has been 


forty years dead and buried ; toturn us out of 


possession, older than their title; which has 
continued longer thati theirs has ‘been forgot- 
ten.—In fine, to make’® most extensive injury 
and wide ruin upon the warrantors. 


_ 2d. The defendants have acquired a right 
by prescription. 


The law of our code is taken from thedaw 
of France ; which does not differ from thecivil 
law, which was adopted in the laws of Spain. 

Any title with good faith, and ten years pub- 
lie ‘possession, or thirtyyears without title or 
good faith, acquires agood title. 

The recognitive act of Mad. Lessassier, in 


$804, is a good basis of prescription ‘for teu 


years. It was such a title as made the party 
believe in his conscience that he had a-title. It 
matters not who had the legal title ; or whether 
she had any ; or whether it is goodyas a:recog- 
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be nitive act. It is sufficient. that it. purporsita | 
wi~ bea sale of eighty arpents on both sides of, the | 
_‘Daws ‘Feche. More than ten years have elapsed) | > | 
Parvost’s mies from: 1804 to the commencement of the suity,. 
Possession of any partof a title, is possession 
ofthe whole. It remains. then only to. shew | 
possession. ‘Phere was a continued posses 
sion by Lessassier, from 1776 to 1780, in whigh 
last! year Macarty took actual possession, ang: — 
occupied it until #785 or 6. . This is confessed. 
hy. Lai Houssaie. He then had a natural pos* 
session of the land; which continued in him — 
until interrupted by an adverse possession of — 
the same kind, which adverse possession was 
never taken. After that he had the Jand sur- 
veyed ; paid taxes regularly, under the Spanish 
government ;. sold the land to Prevost, wid 
again wént into actual possession, and thereby 
united*the present with: the former pdssession; |, 
andthe law considers: them to have been aly 
ways in possession. The recognitive act shews; 
that Macarty was not a trespasser, or a sqiat- 
ter, even if the parol evidence is excluded. But 
the possession of Macarty began more than. 30 
years ago. After 30 years, the law presumes 
title and good faith. 
Wercannyt, therefore, question the founda- 
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OF THESTATE OF ‘LOUISIANA. 
ajon-ot bis titte.. Be therefore had ‘a goodtitle 


ontinued without interruption. In 1804 he 


was in the natural possession, by operation:of **""°"'s™*s 


Jaw. ‘He then acquired:another ‘title, confirm- 
~atory of the'first. Hisnatoral possession ‘has 
coftinued ever since. ‘He has then -had*ten 
‘years ‘possession, ‘under «s good title; and in 
‘good faith. he title’ard the. possession are 
‘established by the confession of La Houssaie. 
- Bat the-recognitive act, dispenses with the 
sproduction of the original title, if itrelates its 
tenor, Code 308, art. 237, anil supplies its 
place. ? : 
It-is good evidence that the title and the pos- 
session, were in the beginning legal aud in 


. ‘good faith, for-eighty arpents on both sides. 


© Itis therefore a good*basis of preseription of 
thirty years ; and the possession is established 
by evidence. The recognitive act of Madame 
_Lessassier, if not good fur the heirs, (who do 


“hot appear dissatisfied;) is at least good for 


‘half, which justly belonged to her jn the com- 
«munity. ‘Butcan it be said, that a title of forty 
years standing, cannot be recognised even by 
oath, between the parties and their heirs, when 
lost ; when by the effect of time only,-we are 


estat 
from ‘the beginniag, which with the possession, som 
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Weatty District dispensed: from shewing title, or-of proving.ig: — 

Gow, when the acknowledgments of the party would |. 

Davis besgood 3 and. when the,conversations of a 
Parvosr's RS men are given inevidence ?: 

Here the object of the sale.is, merely to pew 1 
the quantity of the dand*held ; not-to establigh 
a titlhe—which:is presumed. Bory 

Parol evidence, and conversation; are good | 
proot of boundaries : Whiy not of quantity and. 
extent ? ‘But La Houssaie acknowledges our — 
boundaries on both sides of the bayou. Recog- 
nitive acts, whether they relate the tenor or ‘the 
substance of the primordial title “‘ Interrompent 
bien la prescription. Ferriere Mic. de Droit. ¢ 

It is confessed by La Houssaie, that we pur- 
chased of Lessassier eighty arpents on each side 
ofthe Teche ; anc had possession from 1776 
until that time. It has been established by 
unquestionable evidence, that we purchased 
eighty arpents ions on -both sides of * | 
Teche. 

This has in effect been’ acknowledged byt the. 
only person having an adverse interest.  Itis 
confirmed by the written act, and the oath;°of | 
those who-hold the rights of our vendor. We 
have shewn continued occupation. That*we 

took possession by actually surveying eighty 
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|) depen. That we paid the taxes vegulannye Mepabanste 
earutammamanaees ae 
Wedd} and that the cast 


“side Wai névestaty 
| Was. 1 was tieusngeior the coahily co hota “PHI 
| GP Both sides. One Had no Valne Without bette 


* gest side. But we ave not prodiced our titl® 


| Yeatés tinder the eiretmstaiiced” Of” the country 


el hehe Ma | 


_ ere; with a'Portion of the city oF New Orieand 


- gamption that its suppression is betiefictal. Bat 


_ lee; and when it was easy to renew his title. 

























WE madé Ways to cfoes thé bayou, cut out 
wood, ahd even made*torh ofie yeat ott the 


ft would be wonderful: if it-had survived 40 — 


dnd thiehabits ofthe pedple. 
“ We have shewn that Micarty’stonde” was 
destroyed, With dit periowal property and pas 


By the French law, the conflagration of a 
house, a-ship-wreck, @fobbery, are events that - 
suffice to prove the loss of papers, because the 
loss is rendered probable by the événf. “Why 
ig'a party held by such strict rales to'shew his 
title? It is because its being withheld is a pre- 


here is the declaration of Macarty; miany years 
igo, before there could be any expectation of 
this suit, that the tide was lost; ‘when ‘he pes 
fon claimed ; when the land was of litté'va- 


Is not the destruction of his house éevidence-of 
Vou. & (N. 8.) 86 
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gems we toss of hispapers?’ This: is corroboragg I 
sorte by his dedlarations and above all, -he:canngy | 









prove. it, in the nature of things, in any other 


SHPO smodnns: Aithia Se.ner good. entience, you mus | 









jeure,. but you rust shew, that ibe particulge | . 


paper was. lost.» If:this could be proven, js | 
‘would be only by an.eye witness ; and: this 
‘must rest upon-the credit,ofa. witness, who is 
‘not more credible than. the witnesses | 
teat the, existence of our title, The law.u ¥ 
bave.a reasonable and sensible construction, er 7 
it will exclude all evidence of the loss of,pae | 
pers, and render the Jaw nugatory, We mum | 
welax the rule in proving the toss; but incngnse 
_ the strictness in proving: the contents—as the 
" nourt have ~apgoegslioreatiatipeny ee 
7&8 ' 
: Jndiga depose inate publiesale cf forty ab 
‘pents. .. This:is clearly ngt- the sale mentioned 
by the other witneszesyand does not contradiat 
their testimony ;..it-merely: sbews that we had 
wo. , (Sateen “e 
are true and reconoileable;. _ 
| Wehave satisfactorily, shame, caeosile 
was lost; but Macarty did not, at that time, — 
secqllect :this, paper. ;,But afterwards, when 
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| wee tost,-at thestime-his house and. papers 
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Were destroyed. But not Knowing the fact _ 


| distinctly, and having an impression on his 
| diiod that ithatsbeon left in the offic, and 
a cree nercenpescecguiion 


shust have been misiaid. 
piiiemitatiantoatatanaiednns has bee 


|. proven-by the testimony of too manjpandtde 


despectable -witnesses to ‘be doubted. It is 
corroborated by-his possession, his survey, his 
declaration, his payment of taxes, his:continued 
et i a a 
eountry; and above the oath and recog- 
fitive act of Madame , and the oath 
nerenee Penpenreeh ae sapere tall 
this evidence istrue, he cam have no motive to 


| Withhold thisedle, 1¢ it is uncene-and werceh 












ngs be dace tyreoch sins testimony, it.js 
erm ~UTVain to rely-mpon peg 
Dat loss of the title; . i ADE AGE AD | SP 
Pasvesson'as.... There cnancnntgastatetlliieal the lossuf 
the .saie;. as-it-is ofthe highest importancesg 

him-to produce it:. ‘The-loseof the house'ads 

counts for the‘loss-6f the paper. ‘It creates:an 

irresistible presumption that it-wae lost them; 

although not distinctly: recollected. «But iit 

was true, that the. paper: was deposited: in.the 

office, and mislaid, he is equally entitled 

prove the-loss, and: the contents of the-deeds® 

_ It-was enough for Macarty’s-heirs heresto 

prove the conflagration. -That-meets the views 

of the legislators. in-France. » Phepresumptiodt 

arising from this eventés fail proof of the los® 

But the defendants were desirous6f -dding 

mote ;: they desired alsoto shew, that the 168 

had. been known before tyes were e antics 

pateds© 1 hie PRP ee SRT See Pe 

_ In the: ethene the intendant, annwat 

the material fact ;. the manner was unimport® 

ant. Does:not the declaratign, so-many years 
before'this suit; strongly sipport the presump* 

tion of loss-?.: And-cati a mistake or-inad ver 
tence, arising from the meaiory-of a simple 
fact; manyr years after the loss,:destroy the fil 
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OF THE STATE OF LOUISIANA. 


proof? Suppose.the paper lost.in. the. public West Wecnhes 


office, which may bappen, and.there is no for- ana 


tuisous event, is. there no remedy.? Must be be 


beld to. prove.a. forge majeure, .when.none, was Panvess’s wet 


applicd ? a. fortuitous event,...when, none has 
bappened-rrand. that.. it .was _ unforeseen? 
Papers-are.warely lost: by-an.¢vent:,they are 
more frequently mislaid, or dropt,or misplaced, 
oy stolen—-at what.time, place, or manner, is 
entirely. unknown. , 2 
. It may-never occur again in hia state, shad 
the loss:.of.a..paper.can be accounted for ac- 
cording to.the terms. of the law. I have lost 
important..papess, that I cannot account for, 
I have knowethem takea from the records of 
a court ; nobedy,could.tell. how or when—and 
yet, is such strictness.to prevail that my rights 
must be lost, unless. my house has been burned, 
or I have. been, robbed or.shipwrecked? The 
liberal relaxation of,.tbe rule, in the.case of 
Nagel ws... Minot, (8 Mastin,), will be found 
necessary, togive.a, salutary. effect to the law, 
Itis quite as easy.so prove the fotvitous event, 
as to prove the contents of a deed : ahd. those 
who design to dccomplish thet ig fraudulent pur- 


poses by.perjury, will cvade with ease, the pro- 
wsions of the Jaw-+-whilc, every honest. man 


v8. 
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West'n District in thé commanity will be-thevictim. Let'¢g 


Sept. 1823. 
—-—~ = appear, by the best-evidenee the: 


ve. that the paperis lost; ‘bat require strictly:the 
Pasvost’s Rs evidence of the contents. Here I*may be per 
mitted to add, that after forty--years, the deed 

proves: itself. It:-is therefore easier to, makeg 

false sale than.to-prove the contents by wit 

nesses. A deed of forty years old depends more 

on the possession which accompanies it, that 

_the possession does upon the deed. © It tenet 

even necessary to prove thatthe signatures‘are 
genuine. In this case the evidence of the é%@ 

istence of the ‘sale from Lessassier to Macarty, 

and the contents, are more~ satisfactorily esti! 

blished than it would be by the @éed itself: ** 

1 conclude that thé loss of this sale is act 


counted fur ; that'ite contents are duly prove. 


That Lessassier had eighty arpents on both 
sides of the ‘Teche; that he had‘an actual poe 
session, from 1776 to 1785 or'6; that the natil- 
tal possessson continued until the defendants 
entered; that’we have had forty: years posses. 
sion, and therefore have" a righie ¢ to hold by pre: 
acription. — , 
| Bir Sones ae tag Mg 
Bullard, for the. plaintiffs. In-my argument 
in this case at a former terns, 3 was willing 
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OP HE STATE OF LOUSLANA 
take: the appellees at their word, and to sup- 
original grantees. to De la‘Moussaie, pére. I 


was disposed to concede, for the sake of argu- Pasvosr'sw'n 


gment, that it was all an error ; and on that sup- 
position, endeavored to shew that our rights 
would be incontestible. But we are now tod, 


 @hatwe must not gainsay our own deed ; that 


we must bold -by the recognitive ‘title, purely 
assuch, or not at all.—Be it so.. Permit me 
then to inquire into the nature and effects of 
guch acis. 

. Much learning has been exhibited, to shew 
the difference between -recognitive acts, in cer- 
t& scientid, and: those in-formd communi. The 
former are said to dispense withthe production 
of the primordial title: the latter to confirm it, 
goly so far as it may have existed.—Such is 
the doctrine of Pothier, and, such the provi- 
sions of our code. . By this .J understand no- 
thing more than, that when.I demand the per- 
formance of a stipulation from the obligor, and 
in support of my claim, 1, farnish no other 
proof than a recognitive title i in forma communi, 
he may deny the existence of the primordial 
tile; and E must then produce-it, ‘or. accotat 
for.it. Busif the act should -be in certé sci- 





West'aDistriot 
pose, that-no conveyance ever existed-from the we 
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Westin Dis eh ict Grid, abd ‘eet forth the revtor”6f the pritiord 
SCO ME The ke El 
ie prodacé ie'original. “But how to these pit 
Mabie ais ciples apply hare Pir the héity Of the Brae 
Were In possession of the did; and wemay: 

demanded t6 be put in possession, By VFGe 

this act, they fight well'say, “here isdn Chet 












hére the contrast is Constiimated: The hei 
of Davis are to the whole world’ thé successOtt 
by particular, title of the grantees. “Theres 
no dispute about it. Third’ persons” “eae 
contest the fact. rr 
Supposing then bs" la HouSsaie peré, ° 
owner in his lifetime, how is his déclarati 
before the land commissioners to. ‘operaté ie 
This brings us to the point on which this cavite 
is supposed to hinge. ~~ - 
We contend that it ou; ghit fot to have h ; 
allowed in evidence. Ist. Betause its auth 
ticity is established only by’ an ex parte’ fia F 
vit. 2d. Because i it t purports to bea copy “of a 
deposition, and is not proved according to la 
See Phill lips’s J ‘Evid p- 992. The existence 
the orig inal document is “proved by one person 
who was not called as a witness ; ‘its gediuines 












of fact; produce tlie priniordial title ; "ween 
since distovered that none such exists.” "Bit 
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construction ; they will say, twat cannot aie 
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Sept. 1823 


in 


eeteaammtenenadinonmns sidéof 
the bayou, for-only-fiveior'six years before the 


— srelption chat iatpeatioanes: a ae 





wien dnrowal onthe pr of De ta nick 
; . aa ie 
conclusive ith alii ton: = y 

Having shewn a,title of the ghost dignity 
out of the erewn; and deduced a chain of ¢ap- 





‘veyances fromthe ‘oFiginal: graiitees, we ‘ 


entitled to:recover, unless the defendants cen 





shew-a:better ‘title; that-ours: has accrued to 


pearly Atos thy ap it inthe | 
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It being suggested that facts which the re- Waste Dini 
cord left doubtful, might be fully established, OU .-—~ 
by remanding the case for anew trial, it was, 24” 


vs. 


hy consent, accordingly so done. PREvost’s n’Rs 


*.* There was not any case determined in 
either of thetmonths of October or November. . 


Vou. 1 (N. 8.) 83 - 





